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THE FUTURE OF AUDIO 


WEDNESDAY, JUNE 6, 2012 

House of Representatives, 

Subcommittee on Communications and Technology, 

Committee on Energy and Commerce, 

Washington, DC. 

The subcommittee met, pursuant to notice, at 10:23 a.m., in room 
2123, Rayburn House Office Building, Hon. Greg Walden (chair- 
man of the subcommittee) presiding. 

Members present: Representatives Walden, Terry, Stearns, 
Shimkus, Bono Mack, Blackburn, Bilbray, Gingrey, Scalise, Latta, 
Guthrie, Kinzinger, Upton (ex officio), Eshoo, Markey, Doyle, Mat- 
sui, Barrow, Christensen, and Waxman (ex officio). 

Also present: Representative Green. 

Staff present: Nick Abraham, Staff Assistant; Gary Andres, Staff 
Director; Ray Baum, Senior Policy Advisor/Director of Coalitions; 
Michael Beckerman, Deputy Staff Director; Patrick Currier, Coun- 
sel, Energy and Power; Nicholas Degani, FCC Detailee; Andy 
Duberstein, Deputy Press Secretary; Neil Fried, Chief Counsel, 
Communications and Technology; Katie Novaria, Legislative Clerk; 
David Redl, Counsel, Communications and Technology; Charlotte 
Savercool, Executive Assistant; Tim Torres, Deputy IT Director; 
Lyn Walker, Coordinator, Admin/Human Resources; Tom Wilbur, 
Staff Assistant; Phil Barnett, Democratic Staff Director; Shawn 
Chang, Democratic Senior Counsel; Elizabeth Letter, Democratic 
Assistant Press Secretary; Margaret McCarthy, Democratic Profes- 
sional Staff Member; Roger Sherman, Democratic Chief Counsel; 
David Strickland, Democratic FCC Detailee; and Kara Van Stralen, 
Democratic Special Assistant. 

OPENING STATEMENT OF HON. GREG WALDEN, A REPRESENT- 
ATIVE IN CONGRESS FROM THE STATE OF OREGON 

Mr. Walden. Good morning everyone, and welcome to the Sub- 
committee on Communications and Technology and the hearing on 
“The Future of Audio.” 

I was telling our counsel I am really tempted to start out by say- 
ing the old radio thing I did in college: Arctic First Federal Savings 
and Loan time in 30 seconds will be 10:25. The temperature in 
downtown Fairbanks 30 below zero. CBS News is next on the 
mighty nighty KFRB Fairbanks. 

That goes back to 1974, and I still remember. 

There is a saying, allegedly from the Chinese, that says, “May 
you live in interesting times.” It is supposedly a curse, but the al- 
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ternative is living in boring times. And I think you all at this panel 
are going to convince us we are not living in boring times. 

Today’s audio market is certainly not boring. As I mentioned, I 
was a radio broadcaster for more than two decades and, my, how 
the industry has changed. 

The number of full power broadcast radio stations has jumped by 
23.7 percent since 1996 to more than 15,000. More than 2,000 local 
broadcast radio stations have gone HD, each offering as many as 
four channels and the benefits of digital technology. Many broad- 
casters now also simulcast their stations over the Internet as well 
as offer dedicated Internet content. Satellite radio offers more than 
150 digital channels to more than 20 million subscribers. Internet 
radio garners more than 89 million listeners each month. The num- 
ber of subscribers worldwide to mobile music streaming services is 
expected to reach 160 million by 2016. Anyone with a Web page 
can transmit his or her songs to the world. The majority of Ameri- 
cans over the age of 12 possess a portable music player that lets 
them take their music wherever they go. And the growth of the 
Cloud now enables consumers to have their music everywhere they 
go without even taking it. 

On the one hand, this means today’s song writers and performers 
have a wealth of options for reaching music lovers. On the other, 
it means securing a critical mass of listeners may be harder as au- 
diences fracture. Are artists liberated by the digital age or finding 
it harder to cut through the cacophony? Is it, ironically, easier to 
start a career but harder to make a living in the music business 
today? Is the pie getting larger or is everyone nibbling at each oth- 
er’s slice? 

One thing is certain, experimentation will be critical as new tech- 
nologies challenge existing business models. That is why I was in- 
trigued by the announcement yesterday that Clear Channel and 
record label Big Machine will share over-the-air revenue while try- 
ing to grow the online market. This deal shows that radio broad- 
cast stations and record labels can get to “yes” on issues that have 
vexed the industry for years. 

I for one encourage the private sector to negotiate deals without 
government involvement. It is much better for stakeholders to solve 
their own business matters than for Congress and Washington to 
try and solve them for them. I will be interested to hear if other 
broadcasters and record labels are willing to enter into similar 
deals with Clear Channel and Big Machine and with each other. 

We have an amazing panel today that spans almost the entire 
distribution chain, from songwriter to performer to service provider 
to device manufacturers. I will be curious to hear from our wit- 
nesses how changes in communication services and consumer elec- 
tronics equipment is affecting the way audio content is distributed 
and consumed. 

So we certainly live in interesting times, and I think that is a 
good thing. 

I would now yield to the former chairman of the full committee, 
Mr. Stearns. 

[The prepared statement of Mr. Walden follows:] 
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Opening Statement of the Honorable Greg Walden 
Subcommittee on Communications and Technology 
Hearing on "The Future of Audio" 

June 6, 2012 

(Vis Prepared for Delivery) 

There's a saying, allegedly of Chinese origin: "May you live in interesting times." It's 
supposedly a curse, but what's the alternative? Living in boring times? 

Today's audio market is certainly not boring. I was a radio broadcaster for more than 20 
years, and I barely recognize the industry anymore. The number of full-power broadcast 
radio stations has jumped 23.7 percent since 1996 to more than 15,000. More than 2,000 
local broadcast radio stations have gone HD, each offering as many as four channels and 
the benefits of digital technology. Many broadcasters now also simulcast their stations over 
the Internet, as well as offer dedicated Internet content. Satellite radio offers more than 
150 digital channels to more than 20 million subscribers. Internet radio garners more than 
89 million listeners each month. The number of subscribers worldwide to mobile music 
streaming services is expected to reach 160 million by 2016. Anyone with a web page can 
transmit their songs to the world. A majority of Americans over the age of 12 possess a 
portable music player that let's them take their music wherever they go. And the growth of 
the cioud now enables consumers to have their music everywhere they go without even 
taking it. 

On the one hand, this means today's songwriters and performers have a wealth of options 
for reaching music lovers. On the other, it means securing a critical mass of listeners may 
be harder as audiences fracture. Are artists liberated by the digital age or finding it harder 
to cut through the cacophony? Is it ironically easier to start a career but harder to make a 
living in the music business today? Is the pie getting larger or is everyone nibbling on each 
other's slice? 

One thing is certain. Experimentation will be critical as new technologies challenge existing 
business models. That is why I was intrigued by the announcement yesterday that Clear 
Channel and record label Big Machine will share over-the-air revenue while trying to grow 
the online market. This deal shows that broadcast radio stations and record labels can get 
to "yes" on issues that have vexed their industries for years. I, for one, encourage the 
private sector to negotiate deals without government involvement. It is much better for 
stakeholders to solve their own business matters than for us to try to solve them for them. I 
will be interested to hear if other broadcasters and record labels are willing to enter into 
similar deals with Clear Channel and Big Machine, and with each other. 

We have an amazing panel today that spans almost the entire distribution chain from 
songwriter, to performer, to service provider, to device manufacturer. I will be curious to 
hear from our witnesses how changes in communications services and consumer electronics 
equipment is affecting the way audio content is distributed and consumed. 

We certainly live in interesting times. And I think that's a good thing. 


### 
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OPENING STATEMENT OF HON. CLIFF STEARNS, A REP- 
RESENTATIVE IN CONGRESS FROM THE STATE OF FLORIDA 

Mr. Stearns. Thank you, Mr. Chairman. 

I think you have echoed pretty much what I was going to say. 
Consumers are listening to music that can be chosen from terres- 
trial radio, HD radio, Sirius XM, satellite radio, cable. Pandora, 
live radio, YouTube, iTunes, Vevo, Muve Music, Rhapsody, and the 
list goes on. So I think we have competition. 

As one of our witnesses, Gary Shapiro, states in his testimony, 
we have rapidly shifted to a growing set of choices with a phe- 
nomenal array of devices, products, sources and services; and I had 
the opportunity to see this recently at the consumer electronics 
show. And our witnesses today represent an important competition 
in the music space, offering consumers an array of choices and mu- 
sicians new opportunities to gain new audiences. 

Gone are the days when consumers were limited to radio and 
just television; and gone, too, should be the archaic policies of the 
old era of prohibiting free market decisions. In today’s struggling 
economy, we are looking at a market that is working, and let’s keep 
it that way. 

Thank you, Mr. Chairman. 

Mr. Walden. I would now yield to the vice chair of the sub- 
committee, Mr. Terry. 

OPENING STATEMENT OF HON. LEE TERRY, A REPRESENTA- 
TIVE IN CONGRESS FROM THE STATE OF NEBRASKA 

Mr. Terry. I appreciate that, as well. 

I appreciate your college experience. I also DJ’d, just not on radio 
but parties, weddings, and I will tell you what. In my time, when 
I had to go to Homer’s Music to buy vinyl, it was really hard to 
find the Flying Dutchman in Homer’s Records back in the ’70s and 
early ’80s, but on today’s digital world it is a lot easier. 

My how things have changed since then. And in fact my three 
sons, two of them teenagers, only the oldest even cares what a CD 
is. The other two don’t care. It is all about the digital world. It is 
about organizing their music as they want it and see it, having the 
devices necessary to play it. And where it goes, I don’t know. But 
I like it, like the Rolling Stones say. 

Now I will say that I am intrigued as well with the contract or 
agreement between Big Machine and Clear Channel. But I need to 
work through this a little bit more before I have a level of enthu- 
siasm. Because I also remember private contracts between radio 
stations and record labels, that was called payola, and so I don’t 
know where we are going with this. But it is intriguing. 

And I will yield back. 

Mr. Walden. The gentleman yields back. 

I now recognize the ranking member of the subcommittee from 
California, Ms. Eshoo. 

OPENING STATEMENT OF HON. ANNA G. ESHOO, A REP- 
RESENTATIVE IN CONGRESS FROM THE STATE OF CALI- 
FORNIA 

Ms. Eshoo. Thank you, Mr. Chairman, and good morning and 
welcome to all of the witnesses. 
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More than 90 years ago, Pittsburgh’s KDKA launched the Na- 
tion’s first commercial radio broadcast. For decades, AM and FM 
radio served as the primary source for local news, information, and 
music for millions of Americans. 

While I continue to believe that broadcast radio plays an impor- 
tant role in local communities around our country, the Internet has 
opened up a world of innovation that is driving new business mod- 
els like on-demand streaming, providing new opportunities for 
independent musicians and even expanding the reach of traditional 
AM and FM stations to audiences not only around the country but 
around the world. 

Many of these innovations are being developed in my congres- 
sional district in Silicon Valley. Last year, I had an opportunity to 
visit a Palo Alto startup known as Tuneln. It is headquartered in 
an old plumbing supply store which I remember going to when my 
children were small. They had 40 employees when I was there last 
year. Tuneln has developed a mobile app featuring over 60,000 
AM, FM, HD, and Internet radio stations and an active monthly 
listener base of more than 30 million people. That is stunning, just 
in and of itself. 

And Tuneln is just one example. Over the past decade, we have 
seen the emergence of Spotify, Pandora, iHeartRadio, Apple 
iTunes, Amazon Music Store, Google Music, and Slacker Radio. 
The significance of these services is, in fact, quite stunning. 

Last year, within the United States, 52 percent of record com- 
pany revenues came from digital sources. So we need to embrace 
these innovative technologies and not hinder their growth. The fu- 
ture of audio is about enhancing, in my view, consumer choice, 
whether at home or on the go, using smart phones, tablets, or other 
portable devices. 

I have always opposed technology specific mandates — always — 
because technology moves at the speed of lightning. Before our ink 
is even dry, the technology has changed. And for that reason I have 
always opposed technology specific mandates, which is why last 
year a joined with Representative Issa to introduce the Creativity 
and Innovation Resolution. The resolution asserts that Congress 
should not mandate specific technology that limits the way con- 
sumers listen to local news, information, and music. The resolution 
has the rare distinction of being endorsed by CEA, CTIA, and 
RIAA; and I hope my colleagues will join me in supporting this bi- 
partisan resolution. 

As consumers increasingly stream audio through their mobile de- 
vices, I am also interested in learning whether data caps impact 
user behavior. While more often discussed in the context of data- 
intensive video, users who stream just 1 hour per day of high fidel- 
ity audio through a typical online music subscription service can 
easily exceed the monthly data package offered by many wireless 
carriers. This is an issue that rests squarely with our subcommit- 
tee’s jurisdiction, and I think it is important for us to examine this 
closely. 

Mr. Chairman, the future of audio looks bright, as consumers 
have a growing array of options, including online music stores, sub- 
scription-based services, satellite radio, and HD radio. So thank 
you for holding this morning’s hearing. We have a great panel, and 
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I am anxious to hear what they have to instruct us, and I welcome 
the witnesses again and thank you for holding the hearing. 

I yield back, Mr. Chairman. 

Mr. Walden. The gentlelady yields back the balance of her time. 

The chair recognizes the chairman of the full committee, the gen- 
tleman from Michigan, Mr. Upton. 

OPENING STATEMENT OF HON. FRED UPTON, A REPRESENTA- 
TIVE IN CONGRESS FROM THE STATE OF MICHIGAN 

Mr. Upton. Thank you, Mr. Chairman. 

From the radio dramas and fireside chats of the ’30s to talk radio 
and to online streaming of today, audio content has been an inte- 
gral part of American society for the last century. Twenty years 
ago, the world of audio choices was pretty simple, AM, FM, cas- 
sette, CD. 

The world of audio in 2012 offers so much more. Broadcasters 
are using digital services to deliver HD radio, satellites 22,000 
miles above the Earth provide subscription radio service to millions 
of Americans, technological advances make it possible to carry an 
entire music library in your pocket, and an increasing number of 
Americans are streaming music over the Internet to their com- 
puters and wireless devices. 

Not only has the ability to access the world of professional audio 
content gotten so much easier and more universal, the ability for 
people around the world to produce and distribute their own works 
over the Internet has changed major industries, music, journalism, 
entertainment, just to name a few. 

So today we are going to hear from the broadcasters that are in- 
novating, mobile wireless providers that are making access to 
media ubiquitous, Internet pioneers that are leveraging the Inter- 
net to bring users personalized content channels, and professional 
artists at the center of it all on how this new media frontier is 
changing their industries and the way that we listen. 

I will be particularly curious to hear, as would Chairman Wal- 
den, to hear their reaction to yesterday’s announcement by Clear 
Channel and the Big Machine. It looks to me like an agreement 
that might break the logjam that has plagued this space and help 
advance online radio. Best of all, it doesn’t require legislation or 
regulation. 

[The prepared statement of Mr. Upton follows:] 
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Opening Statement of the Honorable Fred Upton 
Subcommittee on Communications and Technology 
Hearing on "The Future of Audio" 

June 6, 2012 

(As Prepared for Delivery) 

From the radio dramas and fireside chats of the 1930s to talk radio and the online 
streaming of today, audio content has been an integral part of American society for the last 
century. Just twenty years ago, the world of audio choices was relatively simple: AM, FM, 
cassette, or CD. 

The world of audio in 2012 offers so much more. Broadcasters are using digital services to 
deliver "HD Radio," satellites 22,000 miles above the earth provide subscription radio 
service to millions of Americans, technological advances make it possible to carry an entire 
music library in your pocket, and an increasing number of Americans are streaming music 
over the Internet to their computers and wireless devices. 

Not only has the ability to access a world of professional audio content gotten easier and 
more universal, the ability for people around the world to produce and distribute their own 
works over the Internet has changed major industries: music. Journalism, and 
entertainment to name a few. 

Today we'll hear from broadcasters that are innovating, mobile wireless providers that are 
making access to media ubiquitous, Internet pioneers that are leveraging the Internet to 
bring users personalized content channels, and professional artists at the center of it all on 
how this new media frontier is changing their industries and the way we listen to audio 
content. I will be particularly curious to hear their reaction to yesterday's announcement by 
Clear Channel and Big Machine. It looks to me like an agreement that might break a log Jam 
that has plagued this space and help advance online radio. Best of all, it did not require 
legislation or regulation. 


### 
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Mr. Upton. So I thank the witnesses, and I don’t know if any 
other memhers on my side 

Mr. Walden. Mrs. Blackburn. 

OPENING STATEMENT OF HON. MARSHA BLACKBURN, A REP- 
RESENTATIVE IN CONGRESS FROM THE STATE OF TEN- 
NESSEE 

Mrs. Blackburn. Thank you, Mr. Chairman. 

I want to say welcome to all of our witnesses. I enjoy working 
with each of you on this issue. I think it is vitally important. 

Audio distribution systems can’t be successful without compelling 
content, and in Nashville we think that is a really important thing. 
Likewise, the music won’t enjoy wide distribution without innova- 
tive technologies, and Mr. Shapiro and I continue to have this on- 
going discussion. 

The audio marketplace is constantly evolving, but the music and 
the technology industries need each other in order to thrive. I be- 
lieve we can be both pro intellectual property and pro innovation. 
I am determined that we are going to find a way to do that. And 
we must be both if we want to grow and be successful. And for our 
Nation’s economy, Tennessee’s economy, and for our exports, we 
need to figure this one out. 

Big Machine records, which is a national Tennessee company and 
a major broadcaster, as Chairman Upton said, did enter into a vol- 
untary agreement yesterday on the performance rights issue. We 
are pleased to see that. We are looking forward to more good things 
so that the industry does continue to grow in Nashville. We like to 
say it all starts with the song. We believe it does, and we want to 
make certain that we figure this one out. 

Thank you so much. I yield back. 

Mr. Walden. The gentlelady yields back to the chairman. 

Mr. Chairman, do you have anyone else you want to yield to? 
Anyone else on our side? 

Apparently not. The chairman yields back the balance of his 
time. 

I now recognize the former chairman of the committee, the gen- 
tleman from California, Mr. Waxman. 

OPENING STATEMENT OF HON. HENRY A. WAXMAN, A REP- 
RESENTATIVE IN CONGRESS FROM THE STATE OF CALI- 
FORNIA 

Mr. Waxman. Thank you. Chairman Walden, for holding this 
hearing to examine the future of audio. 

We live in an era of rapidly changing technologies and consumer 
behavior. Innovation over the past decade has led to a proliferation 
of choices in the way consumers access audio content, whether it 
is news-subscription-based streaming services, Web casting, or HD 
radio offered by traditional over-the-air broadcasters. But the dy- 
namic audio marketplace has brought consumers more choices, 
greater accessibility, and lower prices. 

As technology advances, it is important that we do not lose sight 
of the artists, musicians, and songwriters whose work compels con- 
sumers to seek out these innovative new services. Thanks to these 
new technologies, barriers to entering the music market have never 
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been lower, but, paradoxically, the number of people who identify 
themselves as musicians has declined over the last decade. We 
need to understand why this is happening. Congress has an impor- 
tant role to play in ensuring that singers, songwriters, and other 
musicians are compensated fairly both through combating online 
piracy and ensuring an equitable licensing and royalty system. 

I am proud to have co-sponsored the Performance Rights Act dur- 
ing the last Congress. This bill would ensure that musicians are 
compensated by over-the-air broadcasters for the right to publicly 
perform their music. As we will hear from some of our witnesses 
today, the exemption for broadcasters is not only grossly unfair to 
performing artists, it also creates an unlevel playing field that dis- 
advantages innovative audio services such as Pandora. Whatever 
their rationale may have been in the past, there is no reason in to- 
day’s environment that over-the-air broadcasters should be allowed 
to play music without compensating the artists that perform it. 

Although we are still learning the full details of the agreement 
between Clear Channel and Big Machine, I am encouraged that a 
major broadcasting group has acknowledged that performing art- 
ists should be compensated for their music on over-the-air radio. 

I look forward to hearing from our panel about the impact of 
wireless data caps and proposals to require or encourage FM chips. 
We also need to ask whether policymakers should encourage FM 
chips to be incorporated into mobile handsets. 

I would like to now yield the balance of my time to Mr. Doyle. 

OPENING STATEMENT OF HON. MICHAEL F. DOYLE, A REP- 
RESENTATIVE IN CONGRESS FROM THE COMMONWEALTH 

OF PENNSYLVANIA 

Mr. Doyle. Thank you, Mr. Waxman, and thank you to our wit- 
nesses here today. 

Mr. Chairman, I am continually amazed by the massive changes 
in recent years in how music is created, shared, and promoted. 
Changes in the industry have shifted music consumption away 
from the mega artists to support more production and distribution 
of independent music, and this has allowed new musical genres 
and subgenres to thrive. 

I am not exactly sure what Nerdcore is, for instance. I think it 
is a mix between Star Wars and Vanilla Ice. But as this sub- 
committee well knows, I have been a supporter of the mixtape and 
the mashup for a long time; and I am fascinated to see how innova- 
tive musical production has not only exploded but found near end- 
less ways to reach an audience. Web sites like Kickstarter, for ex- 
ample, have allowed musicians from my home town of Pittsburgh 
to make a living selling records and merchandise entirely from on- 
line donations. I think these are very positive trends. 

Increasing the diversity of audio programming and providing 
ways for more people to be heard are some of the main reasons 
that I have been such a strong supporter of low power FM radio. 
LPFM is another platform that can bring greater diversity to our 
media landscape, and it is a platform for independent artists to 
gain a listenership. 

Internet ratio has also been a key driver of this kind of innova- 
tion. The Internet has opened the door for more terrestrial broad- 
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casters to stream their content live on the air. So now people 
around the world can listen to a station they love. I hope that can 
expand even more in the future. And countless online Web casters, 
one of which has joined our panel, let us listen to any artist we 
want whenever we want. 

So I am really interested to hear our witnesses share their 
thoughts on what audio looks like today and where it is headed 
moving forward. 

I thank Mr. Waxman for yielding me the time, and I yield back. 
Mr. Walden. The gentleman yields back the balance of his time. 
We are ready to get on with the panel then. Thank you all for 
being here. I think we have a terrific array of witnesses and a lot 
of supporting people around you, as well. 

So, Mr. Allison, we are going to start with you. 

Mr. Ben Allison is a bassist, a composer, and governor of the 
New York Chapter of the National Academy of Recording Arts and 
Sciences. 

Thank you for being here. Pull that microphone pretty close, 
make sure the light is on, and it is all yours. 

STATEMENTS OF BEN ALLISON, BASSIST, COMPOSER, AND 
GOVERNOR, NEW YORK CHAPTER, THE RECORDING ACAD- 
EMY; DAVID M. ISRAELITE, PRESIDENT AND CHIEF EXECU- 
TIVE OFFICER, NATIONAL MUSIC PUBLISHERS’ ASSOCIA- 
TION; CARY SHERMAN, CHAIRMAN AND CHIEF EXECUTIVE 
OFFICER, RECORDING INDUSTRY ASSOCIATION OF AMER- 
ICA; JEFF SMULYAN, CHAIRMAN, PRESIDENT, AND CHIEF 
EXECUTIVE OFFICER, EMMIS COMMUNICATIONS; STEVEN 
NEWBERRY, PRESIDENT AND CHIEF EXECUTIVE OFFICER, 
COMMONWEALTH BROADCASTING CORP.; TIM 
WESTERGREN, CHIEF STRATEGY OFFICER AND FOUNDER, 
PANDORA; CHRISTOPHER GUTTMAN-MCCABE, VICE PRESI- 
DENT, REGULATORY AFFAIRS, CTIA-THE WIRELESS ASSO- 
CIATION; AND GARY SHAPIRO, PRESIDENT AND CHIEF EXEC- 
UTIVE OFFICER, CONSUMER ELECTRONICS ASSOCIATION 

STATEMENT OF BEN ALLISON 

Mr. Allison. Good morning. Chairman Walden, Ranking Mem- 
ber Eshoo, and members of the subcommittee. 

My name is Ben Allison. I am a jazz musician, a composer, and 
a producer based in New York. I am also a board member of the 
New York Chapter of The Recording Academy. Outside the Belt- 
way, The Recording Academy is best known for producing the 
Grammy Awards. But here in DC the Academy is the trade asso- 
ciation representing more than 20,000 performers, songwriters, and 
studio professionals. I want to thank the members for the privilege 
of being able to share my perspective as an artist and to represent 
the Academy. 

In less than 24 hours, I will be traveling to the Bonnaroo Music 
Festival in Tennessee to perform. But the music created at 
Bonnaroo will not be confined to the 80,000 people attending the 
concerts. Bonnaroo will offer live streaming of performances, while 
Internet radio services like Pandora will offer Bonnaroo-themed 
stations. This is just one example of why I am excited about the 
future of audio. The infinite possibilities of stations on Internet 
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radio and the niche genres available on satellite have given more 
artists a chance to be heard. 

As a working musician on the New York music scene, I meet 
many young and emerging artists who are using these new services 
to connect to fans. And these new platforms don’t only provide pro- 
motion. They provide compensation to artists and songwriters. And 
the sound quality offered through these services, while sub par in 
its early days, is improving. I have chosen my instrument, which 
is an 1840 American-made bass, for its pure and nuanced sound, 
so I want my listeners to hear a recording that sounds as close to 
the original performance as possible. 

The Recording Academy’s producers and engineers wing have 
been very active on the issue of sound quality, and consumers, 
music services, and manufacturers are responding. But, to creators, 
compensation from these new services is the most important aspect 
of this issue. 

Internet and satellite radio services primarily pay performers 
through a compulsory license processed by Sound Exchange, a non- 
profit entity that pays 50 percent of the royalties collected directly 
to performers. But with interactive or on-demand services, unlike 
Internet radio, the consumer can choose to listen to a particular 
track whenever they want. 

Streaming services such as Spotify are currently paying a very 
low royalty rate, a fraction of a penny per spin. We are told that 
we are benefitting from the promotion, but promotion should never 
replace compensation. If on demand services replace downloads and 
the royalties don’t increase, this will be a great concern for cre- 
ators. 

But, ironically, one of the most pressing issues for performers is 
not about the future of audio but its past. Terrestrial radio broad- 
casters have an inexplicable free ride when it comes to performance 
royalties. They are exempt from paying performers any royalties 
when they use our recordings to fuel their multibillion-dollar indus- 
try. This makes corporate radio the only business in America that 
can legally use another’s intellectual property without permission 
or compensation. 

All of the other broadcast platforms pay a performance royalty 
for sound recordings. Every other country in the developed world 
has such a right. But, in the U.S., over-the-air broadcasters are re- 
quired to pay songwriters, as they should, but not performers. 

Previous private negotiations led to an industry agreement that 
would have created a terrestrial performance royalty in exchange 
for specific rate reductions on simulcasting. Unfortunately, when 
the NAB board voted on the deal, they changed the agreed-upon 
numbers making it a net loss for the music side, and the deal col- 
lapsed. 

To add insult to injury, terrestrial broadcasters are now asking 
for another legislative perk, a mandate to include EM receivers in 
Smartphones. They already exploit one anomaly in the law. They 
do not pay performers, while new audio technologies do. Now they 
want a second legislative anomaly, to have a free ride, quite lit- 
erally, on the backs of new devices. Artists believe that Congress 
should address the first anomaly before there can be any discussion 
of the second. 
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Finally, I would like to close by discussing the lowered barriers 
to entry for music creators. I am a professional musician. I started 
taking music lessons at the age of 9 and played my first gig when 
I was 16. This is my life and my livelihood. That said, I am de- 
lighted that those for whom music is a part-time pursuit can have 
access to the digital marketplace; and while it is fine for the mar- 
ket to welcome nonprofessional musicians, we must not allow the 
market to make music a nonprofession. 

Each one of my fellow panelists here have a role in connecting 
the music creator to the fan. But they will have no business if 
there is no great music. Without the songwriter putting that first 
note on paper, without the musicians performing that song in ways 
that move us, without the producer and engineer capturing that 
performance, there will be no iPods, no Pandoras, no labels, no 
publishers. Music must be respected, content protected on line, and 
all creators compensated. 

So let me close by stating one constant in the music industry. In 
this regard, the future of audio is the same as the past. It is de- 
pendent upon the creator. And we, distinguished members of the 
subcommittee, are dependent on you to protect our rights. 

Thank you. 

[The prepared statement of Mr. Allison follows:] 
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Good morning Chairman Walden, Ranking Member Eshoo and members of the Subcommittee. 
My name is Ben Allison, I am a musician, composer and producer based in New York. I am also 
a board member of the New Y ork Chapter of The Reeording Academy. Outside the beltway, 

The Recording Academy is best known for produeing the GRAMMY Awards. But here in DC, 
the Academy is the trade association representing music creators — more than 20,000 
perfoimers, songwriters and studio professionals. I want to thank the members for the privilege 
of being able to share my perspective as an artist, and to represent The Academy. 

In less than 24 hours, I’ll be traveling the Bonnoroo Music Festival in Tennessee to perform with 
my band. But the music created at Bonnoroo will not be confined to the 80,000 people attending 
the concerts. Like many festivals, Bonnoroo will offer live streaming of performances, while 
internet radio services like Pandora will offer Bonnoroo-themed stations. This is just one 
example of why Tm excited about the Future of Audio. New technologies will allow us to 
connect to more fans in new and innovative ways. 

Internet and satellite radio are growing exponentially as a source for fans to access music. I’d 
like to focus on three issues regarding these new technologies: discovery, audio quality and 
compensation. 

Discovery 

As for discovery, the infinite possibilities of stations on Internet radio and the niche genres 
available on satellite have given more artists a chance to be heard that would never be played on 
AM or FM radio. The beauty of Internet radio services like Pandora is that song selection is 
blind to popularity and is simply based on matching tracks to the consumers’ tastes. So artists 
without large promotional budgets will be played if the music suits the listener’s ear, and a new 
fan may be bom. 

As a board Member of the Recording Academy’s New York Chapter and a working musician on 
the New York music scene, I meet many young and emerging artists who are using these new 
services to connect to fans. And a number of niche styles of music that never get played on AM 
or FM radio are finding homes on Internet radio. And these platforms don’t only provide 
promotion, they provide compensation — to artists and songwriters. 

Audio quality 

Early on, the transition to a digital marketplace had led to the use of inferior listening formats 
and resulted in there being less of an emphasis on sound quality. One of the results of this is a 
“disposable” attitude toward consuming music — there is less perceived value in the music itself. 
When people actually hear higher quality sound the difference can be very apparent — like going 
from black and white to color. 
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As an acoustic musician, the quality of the sound delivered is of the utmost importance to me. 
I’ve chosen my instrument, an 1840 American-made bass, for its pure and nuanced sound. So I 
want my listeners to hear a recording that sounds as close to the original performance as 
possible. 

The Recording Academy’s Producers and Engineer Wing has been very active on the issue of 
sound quality, working with labels, technology companies and consumers to raise the level of 
quality. 

And now, consumers are waking up. There is a renewed interest in higher quality audio, as 
evidenced by the desire for premium headphones and higher resolution downloads. Increased 
bandwidth will make it easier for consumers to access higher quality audio and to make listening 
to it commonplace again. 

Compensation 

Noninteractive Internet and Satellite radio services primarily pay performers through a 
compulsory license, allowing the services to play any song they choose, as long as they pay the 
rate established by the Copyright Royalty Board set up by Congress. The payments are 
processed by SoundExchange, a nonprofit entity with oversight that includes artist 
representatives. SoundExchange ensures that 50% of all payments go directly to performers, and 
in the past five years, payments to artists through SoundExchange have increased by 400%. The 
ease of payment to one entity has allowed new businesses to emerge without the burden of 
multiple licensing deals. And because of this ease of payment to SoundExchange, services have 
almost exclusively taken advantage of the compulsory license. However, one concern for artists 
is that services may in the future choose to license directly with record labels. Such a scenario 
could mean lower payments to artists, which is why performers generally prefer their payment be 
made through SoundExchange. 

Another concern has to do with interactive, or “on demand” services. Unlike Internet radio, the 
consumer can choose to listen to a particular track whenever they want. Streaming services such 
as Spotify are currently paying a very low royalty rate — a fraction of a penny per spin. These 
arrangements are negotiated in the marketplace by the services and copyright owners. As artists, 
we are told the rates will grow, I hope that’s true. We’re also told that we are benefitting from 
the promotion, but promotion should never replace compensation. If on-demand services replace 
downloads, then that reduces the compensation for creators — and this is a great concern. 

The Future of Audio — and the Past 

But, ironically, one of the most pressing issues for performers is not about Iht future of audio, 
but its past. And the concern is not caused by a new technology — but rather by one that has been 
around for more than a century: traditional, over-the-air radio. 
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Terrestrial broadcasters have an inexplicable “free ride” when it comes to performance royalties. 
They are exempt from paying performers any royalties when they use our recordings to fuel their 
multi-billion dollar industry. This makes corporate radio the only business in America that can 
legally use another’s intellectual property without permission or compensation. 

All of the other broadcast platforms — Internet, satellite and cable — pay a performance royalty 
for sound recordings, regardless of promotion. Every other country in the developed world has 
such a right. But in the U.S., over-the-air broadcasters are required to pay songwriters — as they 
should — but not performers. 

The previous Congress made great progress in addressing this issue, which led to private 
negotiations. And in fact, after a year of negotiations, the National Association of Broadcasters 
and the musicFIRST Coalition (representing artists and labels) agreed on a settlement that would 
have created a terrestrial performance royalty in exchange for specific rate reductions on 
simulcasting. Unfortunately, when the NAB Board voted on the deal, they changed the agreed- 
upon numbers, making it a net loss for the music side, and the deal collapsed. 

To add insult to injury, terrestrial broadcasters are now asking for another legislative perk — a 
mandate to include FM receivers in smart phones. They already exploit one anomaly in the 
law — they do not pay performers while new audio technologies do. Now they want a second 
legislative anomaly — to have a free ride — quite literally — on the backs of new devices. 

Artists believe Congress should address the first anomaly before there can be any discussion 
about the second. 

One last word on this point — just yesterday Clear Channel announced a deal to pay performance 
royalties to one record label. With the largest radio broadcaster agreeing that a terrestrial 
performance right should exist, there is no longer any legitimate argument for the NAB to 
oppose the right. Congress should resolve this issue once and for all and remove the corporate 
radio loophole. 

Democratization of Music 

Finally, Td like to close by discussing the lower barriers to entry for music creators, often 
referred to as “the democratization of music,” With new platforms for audio allowing nearly 
every musician to be in the virtual record store, there’s an ongoing debate about how much 
music is too much for the consumer to absorb. 

I’m a professional musician. I started taking music lessons at the age of nine, went to a 
performing arts high school, and graduated from NYU with a degree in music performance. 1 
played my first gig at 16. This is my life and my livelihood. 

That said, I am delighted that those for whom music is a part-time pursuit can have access to the 
digital marketplace. And some of those part-timers may be great musicians who might just find 
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a fan base on Pandora or Sirius Satellite radio and be able to become full-time musicians. More 
music is always a good thing and quality will always find its place in the market. 

But while it’s fine for the market to welcome non-professional musicians, we must not allow the 
market to make music a non-profession. Recently, John McCrea, the lead singer of the band 
Cake, stated, “Can you put food on the table with music? Probably not. I see everybody I know, 
some of them really important artists, studying how to do other jobs.” 

Each one of my fellow panelists here has a role in connecting the music creator to the fan. But 
they’ll have no business if there’s no great music. Without the songwriter putting that first note 
on paper... without the musicians performing that song in ways that move us... without the 
producer and engineer capturing that performance... there would be no iPods, no Pandoras, no 
labels, no publishers. 

We do not want the next generation of great artists studying how to do other jobs. Music must 
be respected, content protected online, and all creators compensated. 

So let me close by stating one constant in the music industry. In this regard, the future of audio 
is the same as the past: it is dependent on the creator. And we, distinguished members of the 
subcommittee, are dependent on you to protect our rights. 

Thank you. 
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Mr. Walden. Thank you, Mr. Allison. We appreciate your testi- 
mony and your music, and we welcome you here. 

Our next witness is Mr. David M. Israelite, President and CEO 
of the National Music Publishers’ Association. 

Mr. Israelite, we are delighted to have you here today. Thanks 
for your testimony and please go ahead. 

STATEMENT OF DAVID M. ISRAELITE 

Mr. Israelite. Thank you. 

Good morning. Chairman Walden, Ranking Member Eshoo, and 
members of the subcommittee. Thank you for the opportunity to 
appear before you today to talk about the future of audio as it per- 
tains to music publishers and songwriters. 

I serve as President and CEO of the National Music Publishers’ 
Association, the principal trade association representing music pub- 
lishers and songwriters in the United States. Now in our 95th year, 
we represent over 2,800 member companies with the goal of pro- 
tecting and advancing their property rights on the legislative, liti- 
gation, and regulatory fronts. Prior to this position, I also had the 
honor of serving at the Department of Justice where I chaired the 
Department’s Task Eorce on Intellectual Property. 

Issues involving the music industry are complicated in part be- 
cause there are two separate and distinct copyrights in music. The 
first copyright, which we represent, is for the underlying musical 
composition created by songwriters and often owned or represented 
by a music publisher. I am here representing that half of the music 
industry. The second copyright is for any recording of that song, 
commonly known as the sound recording copyright, and rep- 
resented by Mr. Sherman and the record labels. It is crucial to un- 
derstand that these two different copyrights are controlled and rep- 
resented by different interests and are often treated very dif- 
ferently under the law and in business practices. 

If that were not complicated enough, the different uses of our 
musical composition copyright are also treated very differently 
under the law and through government regulation. 

Songwriters and music publishers attempt to earn a living 
through three primary means of utilizing their separate copy- 
rights — mechanical reproductions, public performances, and audio- 
visual synchronizations. Depending on the particular songwriter or 
publisher, each type of income represents roughly a third of our in- 
come. 

Eirst, there is the mechanical reproduction right. An example is 
when a consumer downloads a song from iTunes or streams music 
through a service like Spotify. Eor songwriters, this right is regu- 
lated by section 115 of the Copyright Act which imposes a compul- 
sory license system on the songwriter community. Songwriters and 
music publishers do not get to negotiate the value of our intellec- 
tual property in a free market. Eor record labels, this is a free mar- 
ket right and not regulated by law. 

Second, there is the public performance right. An example is 
when music is performed on the radio, whether it be broadcast or 
digital. While this right is inherently unregulated by law for us, 
the vast majority of the market is regulated by consent decrees 
with the Department of Justice. Again, under these consent de- 
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crees, songwriters and music publishers do not negotiate the value 
of their intellectual property in a free market. 

In addition, there are situations where the rights of songwriters 
and music publishers are utilized using these consent decrees, but 
there is no compensation for vast lengths of time due to the terms 
of the consent decrees. 

Finally, there is the use of music synchronized with video. Tradi- 
tionally, this has included using music in movies, television, and 
commercials. For songwriters and music publishers, this is a free 
market right not regulated by law. Newer forms of this right in- 
clude music videos and the use of music in user-generated content 
such as YouTube. 

Music publishers and songwriters face three primary challenges 
when we look to the future. 

First, we must do a better job of protecting music from theft. 
While there can be legitimate debate about how to best deal with 
new technologies, it can never be right to steal the intellectual 
property of songwriters. It also cannot be right for parties to facili- 
tate or turn a blind eye from such theft while profiting from that 
theft. 

Second, we must find efficient ways to license our copyrights and 
empower new business models. Much of the current licensing sys- 
tem is outdated and inefficient. 

And, finally, we must ensure that future business models fairly 
compensate songwriters. Licensing new business models efficiently 
does no good if new business models do not allow a songwriter to 
earn a living. 

The impact of theft on the music world is a familiar subject to 
all of you. It is important to consider that it is significantly more 
difficult for songwriters to police the Internet for infringement. 
Just a few months ago, 25 parties completed a year-long negotia- 
tion over rates for 5 new categories of music services to allow flexi- 
bility in creating new services that enable consumers to access and 
use and purchase music in previously impossible ways. These new 
categories allow consumers to enjoy and access their own music 
across almost every electronic device; and parties representing dig- 
ital services, record labels, and songwriters are currently involved 
in discussions on how to work together to improve our licensing 
system. 

I believe the streaming market is one of the significant growth 
areas for music in the future. As this area of the market grows, we 
need to ensure that songwriters are fairly compensated for their 
work. It is also crucial that new services like Vevo properly license 
and compensate songwriters. 

In conclusion, songwriters and music publishers will continue to 
embrace new delivery models and technology, but as the future of 
audio develops. Congress and the music community must ensure 
that laws protect intellectual property while providing fans the 
music they want and in the manner that they want. 

Thank you, Mr. Chairman, for the time. 

[The prepared statement of Mr. Israelite follows:] 
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Good morning Chairman Walden, Ranking Member Eshoo, and Members of the 
Subcommittee. Thank you for the opportunity to appear before you today to talk about the future 
of audio as it pertains to music publishers and songwriters. 

I serve as President and CEO of the National Music Publishers’ Association (“NMPA”), 
the principal trade association representing music publishers and songwriters in the United 
States. Now in our 95"’ year, the NMPA represents over 2,800 member companies with the 
goal of protecting and advancing their property rights on the legislative, litigation, and regulatory 
fronts. Prior to this position, I also had the honor of serving at the Department of Justice where I 
chaired the Department's Task Force on Intellectual Property. 

The Role of Music Publishers 

Issues involving the music industry are complicated, in part because there are two 
separate and distinct copyrights involved in music. 
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The first copyright is for the underlying musical composition created by one or more 
songwriters, and often owned or represented by a music publisher. I am here representing that 
half of the music industry. The second copyright is for any recording of that song - commonly 
known as the sound recording copyright — and represented by record labels. It is crucial to 
understand that these two different copyrights are controlled and represented by different 
interests, and are often treated very differently under the law and in business practices. 

If that were not complicated enough, the different uses of the musical composition 
copyright are also treated differently under the law and through government regulation. 

Songwriters and music publishers attempt to earn a living through three primary means of 
utilizing their separate copyright - mechanical reproductions, public performances, and audio- 
visual synchronizations. Each type of income represents roughly a third of their revenue. 

First, there is the mechanical reproduction right. An example is when a consumer 
downloads a song from iTunes or streams music through a service like Spotify. For songwriters, 
this right is regulated by Section 1 15 of the Copyright Act which imposes a compulsory license 
system on the songwriter/publisher community. Songwriters and music publishers do not get to 
negotiate the value of our intellectual property in a free market. For record labels, this is a free 
market right and not regulated by law. The compulsory license dates back to 1909 - before the 
existence of recorded music - when Congress decided to regulate the mechanical reproduction of 
musical compositions embodied on piano rolls for player pianos. 
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Second, there is a public performance right. An example is when music is performed on 
the radio. While this right is inherently unregulated by law, the vast majority of the market is 
regulated by consent decrees with the Department of Justice. Again, under these consent 
decrees, songwriters and music publishers do not generally get to negotiate the value of their 
intellectual property in a free market. In addition, there are situations where the rights of 
songwriters and music publishers are utilized using the consent decrees, but there is no 
compensation for vast lengths of time due to provisions of the consent decree allowing for 
temporary free-rate licensing. 

Third, there is the use of music synchronized with video. Traditionally this has included 
using music in movies, television, and commercials. For songwriters and music publishers, this 
is a free market right not regulated by law. Newer forms of this right include music videos and 
the use of music in user-generated content such as in YouTube. 


The Future of Audio 

For songwriters and music publishers, the future of audio presents both opportunities and 
challenges. New technologies allow us to deliver music through innovative legal channels that 
give fans what they want. For example, the iPhone — introduced just five years ago — has 
revolutionized how consumers access and listen to music. And services such as Spotify — just 
recently introduced in the U.S. — give music fans unprecedented access to large music 
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catalogues. We have embraced all of these developments and are looking forward to the next 
new services that will enhance the culture of music. 

However, there are also three challenges music publishers and songwriters face as we 
move toward the future. 

First, we must do a better job of protecting music from theft. While there can be 
legitimate debate on how best to deal with new technologies, it can never be right to steal the 
intellectual property of songwriters. It also cannot be right for parties to facilitate or turn a blind 
eye to such theft while profiting from that theft. 

Second, we must find efficient ways to license our copyrights and empower new business 
models. Much of the current licensing system is outdated and inefficient. It was built to service 
outdated business models. 

Finally, we must ensure that future business models fairly compensate songwriters. 
Licensing new business models efficiently does no good if such new business models do not 
allow a songwriter to earn a living. 

THEFT 


The impact of theft on the music world is a familiar subject to all of you. It is important 
to consider that it is significantly more difficult for songwriters to police the internet for 
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infringement than it is for large corporations. Most songwriters simply do not have the resources 
or capacity to find the ever-increasing number of unauthorized uses of their works on the 
Internet, and to engage in the process of sending numerous take-down notices for each new 
unauthorized posting. Take-down notices to infringing websites now number in the thousands 
and even millions for some internet service providers. Many corporations are barely able to keep 
up. Songwriters have, to a large extent, simply stopped trying. 

Songwriters are particularly reliant on receiving fair compensation for the use of their 
works online and through digital music services because unlike recording artists, many 
songwriters do not have the ability to generate income in other ways, such as through touring or 
merchandise sales. Alternative income streams are simply not available for most songwriters, 
which makes the theft of their music that much more devastating. 

LICENSING 

Just a few months ago, 25 parties completed a year-long negotiation over rates for five 
new categories of music services to allow flexibility in creating new services that enable 
consumers to access, use and purchase music in previously impossible ways. These new 
categories cover things like mixed service bundles that bundle music products with non-music 
products, and cloud based locker services that allow consumers to store and access their own 
music across almost every electronic device. And, parties representing digital services, record 
labels, and songwriters and publishers are currently involved in discussions on how to work 
together to improve our licensing system. 
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COMPENSATION 


Right now, interactive streaming music services comprise a fairly small percentage of the 
income that songwriters collect. However, I believe the streaming market is one of the 
significant growth areas for music in the future. As this area of the market grows, we need to 
ensure that songwriters are fairly compensated for their work. It is also crucial that new services 
like Vevo properly license and compensate songwriters. 


CONCLUSION 


The marketplace for music is constantly evolving in ways that are both beneficial and 
potentially detrimental for music’s creators. Songwriters and music publishers will 
continue to embrace new delivery models and technology, but as the future of audio develops 
Congress and the music community must ensure that laws protect intellectual property while 
providing fans the music they want in the manner they want. 
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Mr. Walden. Mr. Israelite, thank you for your testimony. We ap- 
preciate it. 

Now we will turn to Mr. Cary Sherman, who is chairman and 
CEO of the Recording Industry Association of America. 

Welcome, Mr. Sherman, and please go ahead. 

STATEMENT OF CARY SHERMAN 

Mr. Sherman. Thank you Chairman Walden, Ranking Member 
Eshoo, and members of the subcommittee. 

The music industry has a great story to tell. Record companies 
have transformed how they do business, and the evolution will con- 
tinue, enabling new artists to prosper and allowing consumers to 
enjoy music in many different ways. 

The music industry is now primarily digital, and if you look at 
the slides on the screens, you will see that CDs are no longer the 
primary format or the primary source of revenue. Digital is not just 
our future. It is our present. 

In 2004, the first year we had real digital revenues, the industry 
earned only $190 million from digital services. Last year, we 
earned nearly $3.5 billion. That is quite a change. 

We used to hear that we needed to get a new business model. 
Well, our companies have done just that. You want DRM free 
downloads? We have got that. You want to pay a small monthly fee 
for a subscription to unlimited music on your computer or 
Smartphone? We have got that, too. You want free ad-supported 
streaming? Got it. You want a music service bundled with your mo- 
bile phone? Got that. You want to store all your music in the Cloud 
so that you can access it from anywhere? That is now here. You 
want specialized digital radio services? Lots are available. You 
want AM/FM radio stations online? That is available, too. In fact, 
there are over 500 digital services authorized by our member com- 
panies worldwide, offering 20 million authorized tracks. 

And we are not stopping there. One of our highest priorities is 
to develop the infrastructure that will make it faster and easier to 
offer even more innovative models to fans. Just last month, as 
David said, we announced with NMPA and a large number of 
music services a groundbreaking licensing agreement that will 
make it easier for digital services to clear rights for new models, 
and we are also working on new industry-wide databases and roy- 
alty distribution systems to make royalty payment functions more 
efficient. 

It probably goes without saying that we are embracing these new 
offerings under the continuing threat of rampant piracy. In fact, we 
are less than half the size we used to be, down to $7 billion in 2011 
from nearly $15 billion in 1999. 

Even more worrying is that, according to BLS data, the number 
of people who identify themselves as musicians has declined over 
the last decade by 41 percent since the industry’s high point in 
1999. Clearly, piracy affects not just our economy but our culture. 

When it comes to protecting creative rights, strategic copyright 
enforcement combined with robust new legal services can make a 
difference. For example, LimeWire, which was the world’s most 
popular illegal peer-to-peer file sharing service, was finally shut 
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down by a Federal Court in 2010. The very next month, digital 
sales of music improved; and they have remained higher ever since. 

Just a couple of months ago, a market research firm released a 
survey showing that more than half the people who had used 
LimeWire did not go to another illegal music site to get their music 
after the shutdown. So one of the most important anti-piracy strat- 
egies remains innovation. Experimenting and working with our 
technology and Internet partners on consumer-friendly new busi- 
ness models, we also need some enforcement. 

So how are we protecting our rights these days? By forging vol- 
untary marketplace agreements with Internet partners. 

Just last year, we announced a voluntary program of ISPs to ad- 
dress illegal downloads on P-to-P networks. We also helped craft an 
agreement with major credit card companies to reduce sales of 
counterfeit and pirated goods. And just last month major adver- 
tisers and ad agencies announced a series of voluntary best prac- 
tices designed to stop enriching rogue Web site operators. We hope 
other intermediaries, like search engines, will follow suit to do 
their part in preventing the theft of U.S. creativity. These vol- 
untary programs are not a panacea, but collectively we think these 
collaborative efforts will make a difference. 

Speaking of working together, I would be remiss if I didn’t take 
this opportunity to, once again, point out a glaring inequity when 
it comes to compensating creators. Every platform that legally 
plays music pays to do so except for one. AM/FM radio stations use 
music just like Internet radio, cable music channels, and satellite 
radio services do. The difference is that all these other radio serv- 
ices compensate artists and labels for the music they play while 
promoting artists at the same time. AM/EM radio does not. 

Yesterday, we were glad to hear that Bob Pittman, the CEO of 
Clear Channel, the largest radio group, stated that artists and 
record companies deserve to be paid and that promotion alone is 
not enough. It is time for the NAB to join with us in working to- 
ward an industry-wide solution to ensure that all artists and record 
companies are rewarded for their work. 

One thing remains abundantly clear. Music matters, now more 
than ever. Of the top 10 most followed people on twitter, seven are 
music artists. Of the top six videos on YouTube, five are music. 
Music remains a centrifugal force in culture and in commerce, and 
it is only going to get stronger. It is worth creating, and it is worth 
protecting. 

Thank you. 

[The prepared statement of Mr. Sherman follows:] 



28 


statement of Cary Sherman 
Chairman and CEO 

Recording Industry Association of America 
before the 

Subcommittee on Communications and Technology 
Committee on Energy and Commerce 
U.S. House of Representatives 
on 

"The Future of Audio" 

June 6, 2012 

Good morning Chairman Walden, Ranking Member Eshoo, and Members of the 
Subcommittee. Thank you for inviting me to testify this morning on "The Future of Audio." My 
name is Cary Sherman and I am Chairman and CEO of the Recording Industry Association of 
America. We represent America's major music labels. 

I'm glad to be here today, because I believe that the recording industry, and the music 
industry in general, has a great story to tell. The bottom line is that the music industry today 
has transformed ho\A/ it does business, and we expect the industry to continue to evolve, 
enabling new artists to prosper and allowing consumers to enjoy their works in many different 
ways. 

Today, the music business earns more than half of its revenues from an array of digital 
formats. That's right, CDs are no longer the primary format for the music business or the 
primary way the industry generates revenues. Digital is not just our future, it is our present. In 
2004, the first year we had any meaningful digital revenues, the industry earned a grand total 
of $190 million from digital services. Last year, we hit nearly $3.5 billion. Quite a change. 

We often hear the complaint that we need to get a new business model. Well...our 
companies have done just that: 

• You want DRM-free downloads? We've got that: iTunes, AmazonMP3, eMusic, 
7digital. 

• You want to pay a modest monthly fee for all the music you can ever listen to - 
on your computer or smart phone? We've got that: Rhapsody, Spotify, MOG, 
Rdio, Music Unlimited, rara.com, Zune Music Pass. 

• You want free, ad-supported video and audio streaming? We've got that: 
Spotify, YouTube, Vevo, Myspace Music, AOLMusic. 



29 


• You want music bundled with your mobile phone? We've got that: Move Music, 
Metro PCS/Rhapsody 

• You want to store all your music in the cloud, so you can access it from wherever 
you might be? We've got that: iTunes Match, and more deals in the works. 

• You want specialized digital radio services that offer you the niche kind of music 
you like to hear? We've got that: Pandora, SiriusXM, Last.fm, YahoolMusic, 
AOLMusic, and over750 more such services. 

• You want online simulcasts of AM/FM radio stations? That is available too: 
iHeartRadio, WJLK-FM 994.3 (The Point), KPWR-FM (Power 106), WXLC-FM 
(102.3 XLC), and over 750 more online radio stations fully licensed through our 
sister organization SoundExchange. 

There are over 500 digital services authorized bv our member companies worldwide 
offering 20 million authorized tracks. ALL of these business models have been embraced and 
authorized by major and independent music companies. 

And we're not stopping there. One of our highest priorities at RIAA is to develop the 
infrastructure that will make it faster and easier for entrepreneurs to offer even more 
innovative business models to music fans. 

Just last month, we announced, along with my colleague David Israelite of NMPA and 
digital music services, a groundbreaking licensing agreement that will make it easier for digital 
services to clear publishing rights for five categories of new business models. 

We're also working on new industry-wide databases and royalty distrib.ution systems to 
make royalty payment functions more efficient; and licensing reform to update the statutory 
mechanism for the old "mechanical" licensing system. We are intent on working with our 
Internet and publishing partners to simplify and expedite the licensing process. 

It probably goes without saying that we are seeking out and embracing these new 
structures and offerings under the continuing threat of rampant piracy. In fact, we're less than 
half the size we used to be: down to $7 billion in 2011 from nearly $15 billion in 1999. 

Certainly, piracy does not account for that entire loss. But nearly every academic study, and 
nearly every economist - not to mention common sense - has concluded that illegal 
downloading has hurt us badly. What kind of harm? Massive layoffs, of course. But also less 
money to invest in artists. That means fewer artists on our rosters, fewer people who can make 
a living from music, fewer songs permeating through our culture that help form a piece of our 
national identity. In fact, according to Bureau of Labor Statistics data from the Federal 
government, the number of people who identify themselves as "musicians" has declined over 
the last decade, conspicuously tracking the decline of the industry. Piracy is not just a parochial 
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corporate problem. This is an issue that affects many industries, our economy, our culture, 
tens of thousands of creative individuals, and most importantly, the consumers who enjoy the 
music we create. 

When it comes to protecting or enforcing creative rights, the effort is often caricatured 
as a quixotic game of whack-a-mole that only enriches the lawyers. But fresh evidence is 
emerging that strategic copyright protection combined with robust legal digital offerings can 
put money into the pockets of artists and songwriters and the companies who invest in them. 

For example, most people are familiar with Limewire, which was the world's most 
popular peer-to-peer (P2P) file-sharing service. Between 2007 and 2010, about 2/3 of file- 
sharers on the Internet used the service. At the end of October 2010, a federal court finally 
shut them down for inducing massive copyright infringement. The very next month, digital 
sales of music improved and they've remained higher ever since. While this may not be the 
sole cause, it is not a coincidence. Just a couple of months ago, market research firm NPD 
released a survey showing that more than half of the people who had used Limewire did NOT 
go to another illegal music site to get their music after the shutdown, thanks to the availability 
of all those authorized services I mentioned. 

Government enforcement of criminal copyright laws to protect our nation's economic 
interests is also vitally important. The indictment of Megaupload has had a tremendous impact 
on other such rogue cyberlocker sites. The government's action sends a signal that the United 
States will not tolerate the use of the Internet for criminal activity that violates our laws. 

We continue to believe that the best and single most important anti-piracy strategy 
remains innovation — experimenting and working with our technology and Internet partners 
on consumer-friendly new business models. But enforcing our constitutional property rights is 
also a necessary part of the equation. 

So how are we approaching protecting our rights these days? For the most part, by 
forging voluntary, marketplace agreements with others in the Internet ecosystem under which 
everyone plays a part in addressing the problem. Just last year, we announced a voluntary 
program with ISPs that will be implemented later this year to address illegal downloads on P2P 
networks. We also helped craft an agreement with major credit card companies and payment 
processors on voluntary best practices to reduce sales of counterfeit and pirated goods. And 
just last month, major advertisers and ad agencies announced a series of voluntary best 
practices so that their valuable brands are not associated with rogue Internet sites that offer 
illegal goods, and advertisers don't inadvertently enrich rogue website operators. We hope 
other intermediaries like search engines will follow suit in negotiating voluntary marketplace 
best practices to prevent directing users to sites that are dedicated to violating property rights. 



31 


These voluntary programs are not a panacea. No program ever will be. And sometimes, 
the Congress must step in to assure that our property rights, and U.S. economic interests, are 
being protected. Especially against sites overseas whose business model is the theft of U.S. 
works. But collectively, we think these collaborative efforts will make a difference. They are 
the product of outreach, and a lot of conversation over several years - not only with these 
intermediaries, but also with public interest groups who want to figure out how to address 
online problems while ensuring the reasonable preservation of a free and open Internet. 

We need to engage in the same sort of outreach directly with the tech and Internet 
communities, and I am committed to doing that - because, in the end, we all have an interest in 
an Internet that is open and accessible, but not lawless. 

Speaking of working together, I would be remiss if I didn't take this opportunity to once 
again point out a glaring inequity when it comes to compensating creators. The bottom line is 
that every platform that (legally) plays music pays to do so - except for one. AM/FM radio 
stations use music to draw billions of dollars in advertising revenue for themselves, but they 
don't pay a cent to artists, musicians and sound recording owners who make the music they 
use. Internet radio, cable music channels, and satellite radio all compensate artists and labels 
for the music they play, while promoting artists at the same time. All other copyrighted works, 
without exception, receive payment for their use, regardless of promotion. Radio stations in 
every other developed country in the world compensate artists and labels for the use of music, 
regardless of promotion. This extraordinary government subsidy for U.S. broadcasters at the 
expense of U.S. music creators is due to an unfair and unfortunate anomaly in our law that has 
persisted for decades, and must be addressed. 

I do think many of us in the music industry find it frustrating that, instead of working 
with us to find a fair resolution to this issue, broadcasters are more focused on getting the 
government to mandate the insertion of an FM chip in mobile devices that was rejected by an 
intergovernmental advisory group. We suspect that the broadcasters' real agenda is to get an 
FM chip installed or activated in every U.S. cell phone, regardless of consumer demand, to 
prevent being overtaken by the popularity of Internet radio services on those devices, such as 
the one by our partners at Pandora. Pandora and others are making great strides with 
consumers on these devices, and challenging traditional broadcasters in the home, in the car 
and on the move. They are giving consumers what they want, based on consumer demand, and 
paying artists and record companies while they do it. Certainly, broadcasters like ClearChannel 
also offer Internet radio services like iHeartRadio that are available on cell phones and that go 
head to head against other Internet radio services on all mobile devices. Those services do 
have to pay artists and labels. But it is the old line, old-fashioned terrestrial service, the one 
that is exempted and subsidized, the one that does not pay artists and labels for the use of 
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music, that broadcasters want to require on all mobile devices. That does not sound like 
moving forward to me. 

These issues are important. But in the end, what gives us hope and optimism is that 
music matters, perhaps now more than ever. Music is often the hub of your smart phone 
experience, it is the backbone and soundtrack to many TV shows, it is the focal point of 
conversation in social media. Of the top ten most followed people on Twitter, seven are music 
artists. Of the top six videos on YouTube, five are music. Music remains a centrifugal force in 
culture and commerce, and it's only going to get stronger. It's worth creating, and it's worth 
protecting. 

My conclusion? The music industry is on an exciting and promising trajectory right now. 
Whether you are with a major label or an indie, or you just have a dream and are trying to find 
an audience on your own, online and mobile services give artists and the people who invest in 
them a chance to succeed. And a broad array of authorized music services are giving music fans 
what they want, and how they want it. 

We've still got a lot of work to do to get piracy under control, and we need the help of 
other industry sectors in the Internet ecosystem to get there, especially search engines, who 
have yet to dedicate themselves like others in that ecosystem have to protecting against theft. 
But we're seeing the results of more than a decade of adapting to the digital environment 
finally start to come to fruition. Our companies have been working with an enormous number 
of partners to embrace every opportunity, to license every viable kind of digital music service 
and make them attractive and successful, and they deserve great credit for the transformation 
of their business models. We will continue to work with anyone dedicated to the legal 
consumption of music. We believe that we have a vibrant digital future, and relying on your 
help to protect our rights, we look forward to marketplace solutions to get there. 


Thank you. 




TYPE OF SERVICE 

SERVICES IN THE U.S. MARKET 

DRM-Free Digital Downloads 

7Digitai 

AmazonMP3 

eMusic 

iTunes 

Subscriptions: All You Can "Eat" on Your 
Computer or Device 

MOG 

Music Unlimited 

rara.com 

Rdio 

Rhapsody 

Spotify 

Zune Music Pass 

Free On-Oemand Audio and 

Video Streaming 

AOLMusic 

MySpace Music 


Spotify 

Vevo 

YouTube 

Music Bundled with Mobile Phones 

Metro PCS/Rhapsody 


Muve Music 

Access Your Collection From the Cloud 

iTunes Match 


and more on the way 

Spedaiized Digital Radio 

AOLMusic 


Last.fm 


Pandora 


Sirius XM 


Slacker 


Yahoo! Music 


and over 750 more 

Online Simulcasts of AM/FM Radio Stations 

iHeartRadio 


KPWR’FM {Power 106} 


WJLK-FM (94.3 The Point) 


WXLC-FM (102.3 XLC) 


and over 750 more 
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Mr. Walden. Thank you Mr. Sherman. We appreciate your testi- 
mony. 

We will now go to Mr. Jeff Smulyan, Chairman, President and 
CEO of Emmis Communications. 

Mr. Smulyan, we are delighted to have you here. Please go ahead 
with your testimony. 

STATEMENT OF JEFF SMULYAN 

Mr. Smulyan. Good morning. Chairman Walden, Ranking Mem- 
ber Eshoo, and members of the subcommittee. 

My name is Jeff Smulyan, and I am chairman and CEO of 
Emmis Communications based in Indianapolis, Indiana. I am here 
today because I believe in the future of radio and cell phones and 
what it can mean to all Americans. 

I have spent many years working to get local radio signals acces- 
sible on mobile phones. Radio chips, which are just mini radio re- 
ceivers installed in a cell phone, are literally the size of a Tic Tac, 
cost pennies, and can give you the ability to listen to your favorite 
local radio station wherever you may be. 

Now let me start by dispelling a myth that has been repeated by 
my friends in the wireless industry. Neither I nor the NAB is pur- 
suing a legislative mandate that radio chips be included in phones. 
We are not asking for a mandate. What I am committed to pur- 
suing is an education campaign to explain the enormous benefits 
that come from installing radio chips in mobile devices and acti- 
vating the ones that are already in phones today. 

Radio chips are the definition of consumer friendly. Today, mo- 
bile customers are streaming music through apps they have down 
loaded. But, in the process, they are possibly racking up hefty 
charges to their data plans. You see, when you stream music, you 
are using the Internet, and the wireless carriers charge you for 
that access. And, as most of you know, unlimited data plans are 
ending for most carriers. 

A radio chip, on the other hand, picks up the free over-the-air 
broadcast signal. The chip turns your device into a handheld radio. 
So a radio chip provides mobile phone consumers with a way to lis- 
ten to music and information for free without meeting and exceed- 
ing their growing data caps. 

Giving mobile phone users cost-free options is the definition of 
consumer-friendly ideas and something we hope that the cellular 
industry can certainly embrace. 

Something in which this committee should be particularly inter- 
ested in are the spectrum efficiencies that can be gained from inte- 
grating radio chips into mobile devices. Pandora alone said its lis- 
teners streamed over 3 billion hours of music in the last quarter. 
That doesn’t even include the additional hours for popular sites 
like iHeart or Tunein or my own stations. Music streaming which 
uses the Internet is part of the reason we have a very congested 
broadband system. 

A radio chip utilizing the free over-the-air radio signal can off- 
load traffic from congested broadband markets, helping relieve 
what we know are significant and growing spectrum demands. And 
now EM chips use less than 20 percent of the battery life that 
streaming requires. 
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Finally and most importantly, there are tremendous public safety 
reasons for putting radio chips in cell phones and activating the 
chips that are already in there. As we have seen during times of 
crisis, radio broadcasters stay on the air with the use of generators 
when mobile phone users are often left with devices that are un- 
able to make calls or send emails due to an overwhelmed cellular 
system. 

Even more important, when the power grid goes down, the cell 
system is off. Since most broadcasters have emergency generators, 
we are able to provide lifesaving information at the times of great- 
est peril. 

I appreciate that the CTIA has embraced the commercial mobile 
alert system. But the system limits emergency warnings to a 90- 
character text that lacks the kind of detail desperately needed by 
citizens during an emergency. 

In a life-and-death situation, the importance of redundancy of in- 
formation cannot be overstated. If you think a 90-character text 
message is sufficient — if it gets through at all — ask the people in 
Joplin, Missouri, or New Orleans or the people in Owensboro or the 
people in Fargo or the people who have endured any major crisis 
in this country. 

The real irony here is that, if educated about radio chips, con- 
sumers want them. According to a recent Harris interactive poll, 81 
percent of those polled who own a mobile phone would consider 
paying a small, one-time fee to access their local radio stations. Cu- 
riously, many cell phones in the U.S. Already have the radio chip 
embedded in the phone. These chips just haven’t been activated. 

I am holding here two Samsung Galaxy Notes, the one from the 
U.K. And this one from the U.S. They look identical, but the U.K. 
version has activated a radio chip. You can listen to any FM sta- 
tion in Washington right now on it. The U.S. version actually has 
a radio chip, but that chip has been deactivated. 

We agree with CTIA. We should let the market decide, just as 
in the rest of the world where over 1 billion phones have been sold 
with radios, but that market has been closed in this country. 

The good news is that the consumer experience is only getting 
better. The brand-new, state-of-the-art HD radio chip was recently 
unveiled. This low-powered, low-cost, high-processing chip uses an 
app which allows a user to tune to their local stations. The HD 
chip offers song tagging features and delivers an interactive radio 
which benefits the listeners, the advertisers, the wireless industry, 
and consumers. It is a true win-win. 

For all of the reasons I have discussed, I believe the time is now 
for a reasonable and factual discussion on the merits of radio-en- 
abled mobile phones. I look forward to working with this committee 
on this issue, and I thank you for your invitation. 

[The prepared statement of Mr. Smulyan follows:] 
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Good morning Chairman Waiden, Ranking Member Eshoo, and Subcommittee 
members, my name is Jeff Smuiyan. i am the Chairman, President and CEO of Emmis 
Communications Corporation, which owns and operates 20 radio stations in six markets 
in the United States, as well as radio stations in Slovakia and Bulgaria. Emmis also has 
a publishing division, which publishes the Texas Monthly and other city and regional 
magazines. 

Thank you for the opportunity to speak with you today about the valuable 
services provided by local radio stations like those operated by Emmis. My testimony 
will focus on the public interest benefits of extending the reach of those services through 
mobile phone devices. Unlocking the mobile phone market would provide the millions 
of mobile phone subscribers with greater access to the free news, public affairs and 
entertainment programming provided by local radio broadcasters. Perhaps most 
importantly, the inclusion of activated radio chips in mobile phones would expand 
access to the critical public safety information that Americans have come to expect from 
their local radio broadcasters during times of emergency. 

Local Radio Serves the Public in Many Wavs. Particularly During Emergencies 

With a growing weekly audience of 241 million listeners age 12 and older, ^ local 
radio’s reach is unparalleled. Radio’s strength and popularity benefits recording artists 
and record labels through free promotion, but more importantly, serves listeners across 
the country in myriad ways. 


’ Radio’s Audience Continues to Grow, Arbitron Newsroom (Dec. 5, 201 1), available at 
http://arbitron.mediaroom.com/index.php?s=43&item=793 . 
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Radio is the primary audio source for local news and information, political 
discourse, music and other entertainment. Despite difficult economic conditions, and an 
increasing number of alternatives for consumers’ attention, radio stations produce and 
provide many hours of live, local programming, including news and information, every 
day, along with national news and public interest programming. Indeed, studies have 
shown that those who listened to news and to discussions about campaigns on the 
radio showed greater interest in political campaigns and were more likely to hold 
specific opinions on political issues and to be more aware of candidates" positions on 
policy issues.^ And, as the Federal Communications Commission's (“FCC”j Future of 
Media Report recognized, the importance of radio to the public discourse has 
heightened even more in recent years with the rise of all news/talk formats.^ 

Beyond providing a wide array of programming, radio stations are committed to 
serving their local communities in other tangible ways. The average radio station airs 
hundreds of Public Service Announcements each year, the majority of which pertain to 
local community issues, and provide critical support for the fundraising efforts of local 
charities, other community organizations and disaster recovery projects. 

Moreover, radio broadcasting is, and will continue to be, the optimal audio 
method for reaching mass audiences during emergencies. America's local radio 


^ D. Drew and D. Weaver, "Voter Learning in the 2004 Presidential Election: Did the 
Media Matter?," 83 Journalism & Mass Communication Quarterly 25, 38 (Spring 2006); 
S. Kim, D. Scheufele and J. Shanahan, “Who Cares About the Issues? Issue Voting and 
the Role of News Media During the 2000 U.S. Presidential Election,” Journal of 
Communication 103, 11-12 (March 2005). 

^ The Information Needs of Communities, Report, Federal Communications 
Commission, at 66 (July 2011), available at http://www.fcc.aov/info-needs- 
communitiesffdownload {“Future of Media Report') (noting that news/talk radio serves 
an important function in a democracy by giving voice to millions who use the medium to 
express their opinions). 
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broadcasters provide a powerful combination of nationwide ubiquity and local journalism 
that has served communities as the primary audio source of information during 
emergencies and disasters for nearly 100 years. Despite significant advances in 
communications during that period, local radio remains irreplaceable as a means to 
inform the public. Through our unique role as the backbone of the Emergency Alert 
System (“EAS”), as well as the emergency journalism provided by local stations, radio 
helps protect lives and property during severe weather conditions and other disasters. 

We embrace our role as “first informers” during times of emergency. Federal 
Emergency Management Agency Chief Administrator Craig Fugate recognized this 
when he instructed Americans to turn to their local radio stations for critical information 
as Hurricane Irene approached the East Coast last year."* Radio stations took similar 
measures to aid citizens during the rash of tornadoes that have devastated the nation’s 
mid-section the past few years, the floods in North Dakota and storms in Massachusetts 
in 201 1 , and numerous other emergency situations.® In addition, radio stations helped 
create and are active partners with law-enforcement agencies in the approximately 120 
local, regional and statewide AMBER Plans across the nation. Since the program 
began in 1997 in the Dallas, Texas area, the AMBER Plan has been credited with 
successfully returning 584 abducted children.® 


See http://www.cnn.eom/video/#/video/bestoftv/201 1/08/25/exp. am. craio.fuqate.cnn . 

® See Ann Marie Cummings, Broadcasters: America’s “First Informers,” National 
Association of Broadcasters (Jan. 31, 2012), available at 
http://nabroadcasters.wordpress.eom/2012/01/31/broadcasters-americas-first- 
informers/ . 

® See 

http://www.missinqkids.com/missinakids/servlet/PaqeServlet?LanquaqeCountrv=en US 
&Paqeld=4319 (last visited May 31 , 2012). 
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The “one-to-many" architecture of broadcasting provides powerful signals that 

blanket communities. It is the most robust, reliable mode of delivery of information to a 

mass audience, especially during emergencies, when wireline and wireless networks 

(including Internet access) can be quickly ovenwhelmed by a surge in traffic. Radio is 

infinitely scalable to additional users, and because radio tuners rely on over-the-air 

signals, there is no risk of network congestion. During a disaster, this superior reliability 

could be the difference between life and death, and after major disasters, radio signals 

may be the only connection available to citizens in harm’s way. Also, during major 

disasters, the electrical grid often goes down, rending cellular networks useless. 

However, most broadcasters have back-up emergency generators that allow them to be 

the only point of connection and information for many Americans. 

Access to Broadcast Radio Via Mobile Phones Would Benefit Consumers and 
Enhance Public Safety 

For all the reasons discussed above, it is imperative that Americans be able to 
access radio service over the most ubiquitous, widely-carried portable device, the 
mobile phone. The consumer benefits of incorporating radio reception into mobile 
phones are many and varied. Americans will be able to listen to their favorite local radio 
stations wherever they are, over their mobile phones. This also means mobile access 
to local news, entertainment, weather and traffic information, and potentially life-saving 
information during emergencies. 

Let me be clear: despite the continued claims of wireless industry advocates, 
broadcasters are not seeking a mandate that radio chips be included in mobile devices. 
Rather, we have worked to educate policymakers on the benefits of expanding the 
availability of radio-enabled mobile phones. We have also worked for many years to 
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incentivize wireless operators to expand consumer options for radio-enabled devices. 
For example, last month Emmis Interactive, iBiquity Digital Corporation and Intel (with 
financial support from NAB Labs) announced the development of a new energy efficient, 
affordable, state-of-the-art HD radio chipset. This new technology offers song tagging 
features and delivers an enhanced, interactive radio experience, for the mutual benefit 
of wireless carriers and radio stations, as well as their subscribers/listeners and 
advertisers.^ We are in the process of presenting this exciting new opportunity to major 
wireless carriers. 

Given the popularity and value of radio service, access to broadcast radio could 
be, and should be, an attractive feature in mobile devices. To date, however, wireless 
operators have declined to produce radio-enabled mobile phones on a scale 
commensurate with general consumer demand for radio. 

Indeed, recent evidence demonstrates the public's strong interest in access to 
radio via mobile phones. According to a recent Harris Interactive poll, an increasing 
number of Americans who own a mobile phone would consider paying a small, one-time 
fee to access their favorite local radio stations on their phone.® Specifically, 81 percent 
responded positively to this inquiry, compared to 76 percent in 2010. For mobile phone 
owners with children at home, this figure is 85 percent, up from 79 percent in 2010, and 
retirees who favor radio chips in mobile devices rose to 76 percent from 66 percent in 
2010. The Harris survey documented that 70 percent of mobile phone owners believe 


^ See Leslie Stimson, HD Radio, Celt Ecosystem Hailed, Radio World (Apr. 17, 2012), 
available at http://w\ww.nabshowdailv.com/2012/TuesdavEdition/1 27866 . 

® See 

http://\www.nab.ora/documents/newsRoom/pdfs/050812 Radio Chips Cellphones Sur 
vev.pdf . 
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that having a radio built into their phones would be "very" or “somewhat” important, and 
76 percent of adults and 86 percent of 18-34 year-olds would use a radio buiit into their 
mobile phones. Assertions by the wireless industry as to an alleged lack of demand for 
radio in mobile devices are thus contrary to evidence. 

Consumer demand for radio-enabled mobile devices is further demonstrated by 
looking at the global market. For example, a 2008 study from TNS found that 45 
percent of mobile users in Latin America and Asia cite AM/FM radio as one of their top 
three reasons for purchasing a mobile phone — making it more popular than mobile 
Internet access, texting and a camera function.® It is estimated that over 800 million 
radio-enabled mobile phones are available on the global market. Nokia alone has sold 
more than 700 million mobile devices with radio capability. In the United Kingdom, 
approximately 56 percent of mobile phone models offered by the two primary wireless 
carriers include radio as a feature. Compare that to the U.S. market, where a recent 
survey found that only 21 percent of AT&T, 21 percent of T-Mobile, and seven percent 
of Verizon’s mobile phone models offer broadcast radio as an available feature. 

In the global market, mobile phone carriers generally do not exercise gatekeeper 
control over which features are included in mobile devices. There, manufacturers 
create phones with a variety of options, and consumers choose their devices based on 
which features they value. Consumers separately choose their carrier based largely on 
price and network reliability. 


® Mobile Reviving Radio Listening: TNS Survey, lndianTelevision.com (Mar. 5, 2008), 
available at http://www.indiantelevision.com/headlines/v2k8/mar/mar50.phD . stating that 
“in markets like India, a mobile phone without FM radio is difficult to sell.” 
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In stark contrast, the U.S. mobile phone market is characterized by exclusive 
contracts between consumer electronics manufacturers and mobile phone carriers. It is 
incumbent upon manufacturers to conform to the device specifications desired by 
carriers if they want to meaningfully compete in the market.^® This is clearly shown by 
the fact that many of the same models of phones include radio capability when sold 
overseas, but not when sold in this country. In most cases, the radio chip is present in 
both identical models, but the chip is simply not activated in the United States. As a 
result, the percentage of mobile phones with radio reception in the United States 
significantly lags the global market. 

Moreover, it is needlessly difficult for consumers to identify the few device 
models that do include activated radio chips. Radio is not typically featured, or even 
listed, as an available search option on wireless carriers’ phone purchasing websites. 
Verizon’s website, for example, allows consumers to research phones by selecting and 
searching for any combination of 18 various features; however, Verizon does not 
include free, over-the-air radio on that long list of features.” The story is the same at 
mobile phone retail stores, where radio is rarely indicated as an available feature on the 
display cards for mobile devices. In-store salespersons and telephone customer 
service representatives are largely unaware as to which of their own devices are radio- 
enabled. Indeed, while they are often surprised to learn that a particular phone is 

See Study of the Potential forFM Radio to be a Universal Feature on Cellular 
Handsets, Dr. Joseph S. Kraemer, Director, Law and Economics Consulting Group, at 
24-25 (May 28, 2008), available at 

http://www.nabfastroad.orq/Reports/FMRadioFeatureCellularHandsets052808.Ddf . 

" See 

http://www.verizonwireless.com/b2c/store/controller?item=phoneFirst&action=viewPhon 
eOverviewBvDevice&deviceCateoorvld=1 (last visited June 1 , 2012). 
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equipped to receive free, over-the-air radio, they are clearly aware of, and able to inform 
consumers about, streaming, data-based radio apps, like Pandora. com. Some 
industry experts observe that mobile phone providers would rather reap the revenue of 
data-intensive, fee-based streaming apps than offer consumers a free and local audio 
alternative. 

The control of U.S. wireless carriers over the manufacture of mobile devices 
ultimately results in consumers being unable to access radio's free, local news, 
information and entertainment programming via their mobile phones. More seriously, 
this lack of access could jeopardize the lives and property of Americans by restricting 
the availability of critical information during emergencies. Including and activating radio 
chips in mobile phone devices, and making them widely available to consumers, would 
substantially increase the accessibility of important emergency information, and keep 
Americans safer. 

Both members of Congress and the FCC have recognized this potential. In 
February, members of the Congressional Black Caucus called on the FCC to hold a 
hearing to explore the benefits of including activated radio tuners in mobile phones.''^ 
Following a rash of severe weather and tornado outbreaks in the summer of 201 1 , 
former FCC Commissioner Michael Copps said, “We share a duty to think creatively 
about how we can arm consumers with additional ways to communicate during 


See Study of FM Radio-Enabled Handsets in the U.S., The Insight Research 
Corporation (Sep. 2010), available at http://www.nabfastroad.orq/Reports/FM- 
Enabled Cell Phones 9-16a.pdf . 

Letter from the Honorable Yvette D. Clarke (D-NY), eta!., to FCC Chairman Julius 
Genachowski (Feb. 3, 2012), available at 

http://www.radiorocksmvphone.com/ClarkeFMChipLetter-Final2012.pdf . 
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disasters. . . I think the time is here for a thorough, calm and reasoned discussion about 
FM chips in handsets."’'' 

I recognize that the wireless industry is deploying a text-based Commercial 
Mobile Alerting System (“CMAS”) system (also known as “Personal Localized Alerting 
Plan” and “Wireless Emergency Alerts”). But, the limitations of that system restrict 
emergency warnings to a 90-character text that lacks the critical details routinely 
provided by local radio stations during an emergency. Thus, important, lifesaving 
information, such as the location, path and expected impact of a severe storm or other 
disaster, and public safety instructions concerning shelter and evacuations typically is 
not provided on CMAS. Radio stations also are able to provide valuable post-disaster 
information (e.g., where to obtain emergency provisions or medical care, how to assist 
in disaster relief, etc.). Thus, radio chips in mobile handsets, in conjunction with CMAS 
texts, would provide vital emergency warning redundancy, and offer “one-stop 
shopping" for both initial alerting and the critical, potentially life-saving emergency 
information that Americans expect from local radio broadcasters. 

The FCC has specifically recognized the benefits of a CMAS-radio chip 
combination in mobile phones. As noted in the FCC's Future of Media Report, “FM 
chips in mobile devices can provide a number of benefits to consumers.”'® During 
emergencies, broadcast chips would greatly assist listeners in obtaining information 
and, as the Future of Media Report noted, could enhance other emergency notification 


''' Remarks of Commissioner Michael J. Copps, WorkshopAiVebinar on Proposed 
Extension of Outage Reporting and on Network Reliability and Continuity (Sep. 8, 
201 1 ), available at http://hraunfoss.fcc.qov/edocs public/attachmatch/DOC- 
309509A1 .pdf . 

Future of Media Report, at 309. 
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services. “[A]fter getting a short text about the emergency, [consumers] could tune into 
radio news broadcast for more information (particularly if congestion on mobile networks 
or power outages make it hard to get on the Internet).”^® 

Conclusion 

In the end, this is a matter of consumer access. Americans deserve better 
choices and should be free to choose mobile phones with activated radio chips. Both 
the demonstrated demand for radio-enabled mobile phone devices, and local radio’s 
role as a lifeline service during times of crisis, are considerations that this Subcommittee 
should take into account as it explores this issue. 

Thank you again for the opportunity to speak with you today. 


Id. 
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Mr. Walden. Mr. Smulyan, thank you for your testimony and for 
being here today. 

We will now go to Mr. Steven W. Newberry, President and CEO 
of Commonwealth Broadcasting Corporation. 

Mr. Newberry, we are delighted to have you here today as well. 
Please go ahead with your testimony. 

STATEMENT OF STEVEN NEWBERRY 

Mr. Newberry. Good morning, Mr. Chairman, Ranking Member 
Eshoo, and other members of the committee. 

My name is Steve Newberry, and I am president and CEO of 
Commonwealth Broadcasting Corporation, which operates 24 sta- 
tions in rural Kentucky. 

The Future of Audio is a broad title for a hearing, but as a radio 
broadcaster who has been in the business since I was 14 years old, 
I believe the future of radio broadcasting is extraordinarily bright. 

Not only does radio provide free entertainment, but the radio in- 
dustry is for responsible for hundreds of thousands of jobs, delivers 
crucial information in times of crises, reaches deeply into the un- 
derserved communities of our country, and gives facts to its lis- 
teners in every local American community. 

There are more than 14,000 local radio stations across our coun- 
try. With a growing audience, over 270 million Americans listen to 
radio every week, one of the most popular entertainment options 
anywhere. 

What makes broadcast radio so enduring is its local program- 
ming, its connection to its community. Radio works because it 
forms relationships with its listeners. That is how we differentiate 
ourselves from all the other audio platforms. We are far more than 
just music, far more than just news and information. We are part 
of the fabric of American culture and its families. 

The future of radio is in maintaining our commitment to local- 
ism. As an industry, we are investing in going digital. There are 
now over 2,000 HD stations providing crystal-clear, static-free 
audio to listeners with HD radio receivers. We are leveraging the 
Internet and streaming our radio content so no matter where you 
are you can tune in to your favorite radio station. We are pushing 
to get our free signals available on all mobile devices so in times 
of emergencies when broadband and cellular systems may fail, 
Americans in distress can still access critical emergency alert and 
response information. 

But as bright as our future is, radio still has our challenges. A 
major issue for radio is one we call the performance tax. 

As you may know, the recording industry would like Congress to 
require radio stations to pay for every song we play over the air, 
songs we provide to our listeners for free. We believe the value of 
the promotion the artist and record label receive from free radio 
airplay is equal to and exceeds the value of the music. 

In fact, for decades, radio airplay has been and continues to be 
the best friend of artists and record labels. Airplay exposes new 
music and artists to millions of Americans every day for free, and 
it is the engine that drives the sale of music. That is why the sys- 
tem has worked for over 90 years. 
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And Congress also believes the current system works. When this 
issue was at its height in the 111th Congress, the Local Radio 
Freedom Act, which opposed any performance tax on local radio, 
had over 260 cosponsors of bipartisan nature in the House and 26 
in the Senate. 

In 2010, in the spirit of wanting to work out a fair compromise, 
we sat down with our friends in the music industry, and for 
months we worked to hammer out a potential agreement. We be- 
lieve we made a fair, good-faith offer, but, unfortunately, the 
musicFIRST Coalition declined our offer and never returned to the 
negotiating table. Since November of 2010, we have been ready to 
sit down, roll up our sleeves, and work to find common ground that 
properly recognizes the promotional value that broadcasters pro- 
vide and the value of the music. 

Yesterday, a negotiated royalty deal between Clear Channel 
radio and Big Machine records was announced. As I understand 
the details. Clear Channel has agreed to pay a percentage of adver- 
tising revenue for Big Machine songs, whether they are heard 
digitally or terrestrially. It is a free enterprise transaction between 
two willing partners with no government involvement. From NAB’s 
perspective, nothing about this deal changes our strong opposition 
to a congressionally mandated performance tax. 

What this announced deal really does highlight is the major chal- 
lenge we face as radio continues to grow on line and into other new 
platforms. The current royalty structure for Web casting is broken. 
When initially set in 2007 and then built upon in 2009, the rates 
set by the Copyright Royalty Board were universally decried as 
being ridiculously high, so high radio stations cannot afford to be 
successful on line. The more listeners you attract, the less profit- 
able it becomes. 

Believe me, radio broadcasters want to take advantage of all the 
possibility that the Internet presents, but these royalty rates create 
a financial disincentive to Web cast. Solving this problem for broad- 
casters is essential. If we want music streaming to survive, we 
need to find a way to strike a better balance between royalty pay- 
ments and platform growth, which at the end of the day will help 
broadcasters and artists. 

In summary, the future of radio is strong. New technologies like 
HD, a robust, ubiquitous delivery platform of local, over-the-air, 
freely delivered radio stations and new delivery methods will en- 
able radio to serve our local listeners for decades to come. I believe 
local broadcast radio has a very bright future, and I am very proud 
to be a part of that industry. 

Thank you, and I look forward to your questions, Mr. Chairman. 

[The prepared statement of Mr. Newberry follows:] 
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Good morning, Chairman Walden, Ranking Member Eshoo and members 
of the Subcommittee, and thank you for inviting me to testify today. My name is 
Steve Newberry, and I am President and CEO of Commonwealth Broadcasting 
Corporation, which operates 24 radio stations in Kentucky. 1 am testifying today 
on behalf of the free, local, over-the-air radio members of the National 
Association of Broadcasters. 

Introduction 

For ninety years, broadcast radio has impacted the lives of Americans in 
many beneficial and significant ways. Radio broadcasters inform, educate and 
alert our listeners to important events, topics and emergencies. We introduce 
them to new music. We entertain them with sports, talk and interviews. We are 
local, involved in our communities and proud to serve the public interest. 

Technological changes over the past decade have led to exciting new 
developments in the radio industry. Streaming, podcasting, HD radio, mobile 
devices and other new platforms present both opportunities and challenges for 
radio broadcasters. Digital distribution is still only a small part of overall audio 
consumption, but it is providing innovative ways for us to reach and serve our 
listeners. 

One thing that has not changed is America’s love for radio and all that the 
word “radio” embodies. More people are listening to broadcast radio than ever 
before. According to 2012 Arbitron data, approximately 241 million persons aged 
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1 2 and over listen to radio each week, a number that continues to increase.' 
Indeed, that number is some 2 million higher than in Arbitron's 2010 study, which 
found at that time, that broadcast radio reached more than 93 percent of persons 
aged 12+ each week and about 91 percent of young listeners aged 12-17.^ This 
last percentage is particularly interesting since teens in this age group are the 
most accustomed to using new technologies and media platforms. The data also 
show radio’s universal appeal, with more than 93 percent of African Americans 
and 95 percent of Hispanic persons tuning in to radio each week.^ 

Given this evidence of broadcast radio’s continuing appeal, I am not at all 
surprised that new digital music services endeavor to style themselves as “radio.” 
They want to claim our heritage, but the concept and reality of the radio industry 
that I represent before you today is much more than the mere audio transmission 
offered by many services. We are part of the fiber of our local communities, and 
we intend to stay that way. 

The radio industry looks forward to a robust future that embraces the 
fundamental nature of broadcasting, as well as new opportunities arising from 
evolving digital technologies. In that regard, however, broadcast radio today 
faces numerous challenges, and I would like to mention just a few of them here. 


' The Infinite Dial 2012, Navigating Digital Platforms, Study, Arbitron Inc. and Edison 
Research, available at http://www.arbitron.com/studv/diaital radio studv.asp . 

- More Than 239 Million Listen to Radio Every Week According to the Arbitron Radar 105 
Report, News Release, Arbitron Inc. (June 15, 2010), available at 
http://arbitron.mediaroom.com/index.php?s=43&item=693. 

^Id. 
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Broadcasters Should Not Be Subject to a New Performance Tax 

Efforts to encourage Congress to establish a new performance fee, what 
we call a “performance tax,” come at a volatile time for both the radio' and 
recording industries. Both industries are fighting intense competition for 
consumers through the Internet and other new technologies, and both industries 
are experiencing changes to their traditional business models. These 
technological and marketplace developments, however, do not justify a 
government-mandated shift in the relationship between radio and the recording 
industry. 

From the very first days of commercial radio, broadcasters and the music 
and recording industries have enjoyed a well-balanced relationship that has 
benefited all parties. Record labels and performing artists profit from the free 
exposure provided by radio airplay, while local radio stations receive revenues 
from advertisers that purchase airtime to sell their products and services. Despite 
the many dramatic changes that have occurred in the digital music industry over 
the past decade, this interdependent relationship between radio and the music 
and recording industries remains fundamentally the same. 

What has changed is the financial dominance of the four (perhaps soon to 
be three) major record labels.'* Digital audio transmission services abound, 
offering nearly unlimited opportunities for consumers to listen to music on- 


'* Universal Music Group's proposed merger with EMI Music (subject to U.S. and E.U. 
regulatory approval) will give Universal roughly 40% of the U.S. market for recorded 
music. 
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demand, to make digital copies of songs, and to create personalized listening 
experiences for themselves and others. 

In contrast, while making many technological improvements, radio 
broadcasting retains the same basic character that it has had for decades. It is 
local. It is free to listeners. It is supported by commercial advertising. Local 
stations use on-air personalities and DJs to differentiate their programming, 
including by commenting on the music they play. While increasing, there are not 
an unlimited number of radio stations in the U.S., and stations still expose 
listeners to new and varied songs by choosing what to play. In addition, radio is 
characterized by its public service to local communities and is subject to 
numerous Federal Communications Commission (“FCC”) restrictions and 
obligations. 

As I mentioned, many digital audio transmission services are eager to 
associate themselves with radio's rich history, consumer familiarity and affection. 
They often style themselves as offering “radio” services. But simply marketing 
digital audio transmission services as “radio” does not make them so. In fact, in 
1995 and 1998, Congress recognized the vast differences between digital audio 
transmission services and local radio when it created a limited digital sound 
recording performance right for those new services that diverged so dramatically 
from the nature of traditional radio. 

Prior to 1995, U.S. copyright law did not recognize any public performance 
right for owners of sound recordings. The narrow digital performance right 
Congress created in 1995 was intended to address very specific concerns about 
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copying and piracy issues. This limited right did not attach to a wide variety of 
recorded music, including radio, hotels, restaurants, bars, nightclubs, sporting 
arenas, shopping malls, retail stores, health clubs, etc. As explained in the 
Senate Report accompanying the Digital Performance Rights in Sound 
Recordings Act of 1995, “The underlying rationale for creation of this limited right 
is grounded in the way the market for prerecorded music has developed, and the 
potential impact on that market posed by subscriptions and interactive services - 
but not by broadcasting and related transmission."® Consistent with Congress’s 
intent, the DPRA expressly exempted non-subscription, non-interactive 
transmissions, including “non-subscription broadcast transmission[s]’’ - 
transmissions made by FCC-licensed radio broadcasters, from any sound 
recording performance right liability.® 

Despite the advent of new technologies and digital audio transmission 
services that permit sophisticated user manipulation of music in on-demand and 
customized ways, the impact of the promotional value of traditional local radio 
remains strong. The fact that consumers have new ways in which to locate and 
obtain music does not diminish the value of over-the-air radio’s marketing and 
promotion to the recording industry. 

In the new, fragmented world of the digital environment, in which millions 
of bands are vying for the attention of hundreds of millions of fans, on millions of 
websites, one of radio’s greatest strengths is that it cuts through the clutter. 


’ S. Rep. No. 104-128 (1995) at 17 (emphasis added). 
® 17 U.S.C. §114 (d)(1)(A). 
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Radio exposes listeners to new music and new artists and drives listeners to the 
websites where their desire for the music that they heard can be monetized. 

Congress has repeatedly rejected calls by the recording industry to 
impose a tax on the public performance of sound recordings. In explaining its 
refusal to impose new burdens on FCC-licensed terrestrial radio broadcasters, 
Congress identified numerous features of radio programming that place such 
programming beyond the concerns that animated the creation of the limited 
public performance right in sound recordings. Specifically, over-the-air radio 
programs (1) are available without subscription; (2) do not rely upon interactive 
delivery; (3) provide a mix of entertainment and non-entertainment programming 
and other public interest activities to local communities;^ (4) promote, rather than 
replace, record sales; and (5) do not constitute "multichannel offerings of various 
music formats.’’® 

Although NAB vigorously opposes the imposition of a Congressionally- 
mandated performance tax as it has been set forth in previously proposed 
legislation, in 2010 NAB engaged in discussions with the recording industry in a 


^ Radio broadcast stations provide local programming and other public interest 
programming to their local communities. In addition, there are specific requirements that 
do not apply to Internet-only webcasters. See 47 U.S.C. §§ 307, 309-10 (1998). See, 
e.g., 47 C.F.R. § 73.352(e)(12) (requiring a quarterly report listing the station’s programs 
providing significant treatment of community issues); 47 U.S.C. . § 312(a)(7) (requiring a 
station to allow reasonable access to federal candidates); 47 U.S.C. § 315(a) (requiring 
a station to offer equal opportunity to all candidates for a public office to present views, if 
station affords an opportunity to one such candidates); 47 C.F.R. § 73.1212 (requiring 
identification of program sponsors); id. § 73.1216 (providing disclosure requirements for 
contests conducted by a station); id. § 73.3526 (requiring maintenance of a file available 
for public inspection); id. § 73.121 1 (regulating stations’ broadcast lottery information 
and advertisements). 

® S. Rep. No. 104-128 (1995) at 15. 
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good faith effort to resolve this issue in the best interests of both radio and the 
music industry. NAB’s Board of Directors subsequently endorsed a thoughtfully- 
drafted compromise based on those discussions, which was peremptorily 
dismissed by the recording industry without any constructive comment. 

Radio broadcasters continue to oppose any performance tax like those 
previously proposed because such a tax would undermine local station viability 
and harm the public’s free radio service. As local radio broadcasters have 
demonstrated on many occasions, stations serve the public interest by airing 
local and national news and public affairs programming and a variety of other 
local programming that serves the needs and interests of their audiences, 
including weather, emergency information, sports, religious and other 
community-oriented programming, 

it goes without saying, however, that maintaining this high level of local 
programming and other services requires radio stations to be economically 
sound. Only competitively viable broadcast stations sustained by adequate 
advertising revenues can serve the public interest effectively and provide a 
significant local presence. As the FCC concluded two decades ago, the radio 
“industry’s ability to function in the ‘public interest, convenience and necessity' is 
fundamentally premised on its economic viability.”® Anyone concerned about the 
service of radio stations to their local communities and listeners must necessarily 
be concerned about these stations' abilities to maintain their economic vibrancy 
in light of new fees that could be levied though the creation of a new performance 

’ Report and Order, 7 FCC Red 2755, 2760 (1992). 
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tax. Clearly, these local and community services could be jeopardized by 

imposition of new fees, especially during difficult economic times. 

Broadcasters Urge the FCC to Implement Low Power FM Legislation 
Consistent with Congress’s Balanced Approach 

Radio broadcasters are also addressing questions about the relationship 
between low power FM radio (“LPFM”) and full power FM stations as the FCC 
implements the Local Community Radio Act of 2010 (“LCRA”). My view of the 
relationship between full-power radio and LPFM is that both services provide 
value to the American public, and both should be preserved and promoted 
through appropriate interference protections. 

Broadcasters worked closely with Congress to help craft the LCRA in a 
manner that reasonably balances the needs of both full power FM stations and 
LPFM stations. The LCRA reflects our common understanding that both full- 
power FM and LPFM stations serve the public interest, albeit in different, but 
complementary, ways. 

Full power radio broadcasters provide a free, over-the-air service that 
reaches virtually every household in America, keeping local communities - and 
your constituents - informed and connected. Local broadcast stations are 
committed to providing a wealth of local and national news, public affairs 
programming, political information, vital emergency information, music, sports 
and other entertainment programming. These broadcasters are also committed 
to community service as evidenced by billions of dollars annually of free air time 
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devoted to public service announcements, and monies raised for charities and 
other local causes. 

Broadcasters’ commitment to public service is particularly evident in times 
of crisis, such as the ongoing wildfire in New Mexico, and the recent tornado 
outbreaks in Missouri and Arkansas, during which radio stations delivered life- 
saving information around the clock, commercial free. Even Federal Emergency 
Management Agency Chief Administrator Craig Fugate recognized broadcasters’ 
unique role during disasters when he instructed Americans to turn to their local 
radio station as Hurricane Irene approached the East Coast last year. In addition, 
through our participation in the Emergency Alert System (EAS) and additional 
coverage of emergencies, full power radio broadcasters help save lives with 
extensive, timely emergency information. Coordination with local law 
enforcement via Amber Alerts has led to the recovery of 584 abducted children.’® 
In fact, the Amber Plan was originally created by the Association of Radio 
Managers with the assistance of law enforcement agencies in the Dailas/Ft. 
Worth area. 

The service that LPFM stations provide is also valuable. LPFM can serve 
very localized, niche audiences. LPFM stations provide a hyper-local signal, 
sometimes covering an area no more than a few miles in diameter, with niche 
programming serving limited sections of a market. Indeed, the FCC created 
LPFM to “serve very localized communities” and to allow small groups and 

http://www.missinakids.com/missinakids/servlet/PaqeSen/let?LanquaqeCountrv=en US 

&Paqeld=4319 (last visited May 31, 2012). 


10 



83 


organizations, such as schools and churches, to provide programming^' LPFM 
stations simply cannot provide the same kinds of community service - especially 
during emergencies - that full power stations provide. Nor should it be expected 
to, given their geographic constraints. In addition, as a noncommercial service 
serving very small geographic areas and discrete audiences, LPFM stations lack 
the resources to provide the extensive community-wide service offered by full 
power stations. Few LPFM stations broadcast 24 hours a day, like most full 
power radio broadcasters. 

Nevertheless, both full-power radio and LPFM stations serve the public 

interest, and the value of each service, as well as their differences, are clearly 

recognized in the LCRA. The LCRA seeks to balance the dual goals of providing 

additional licensing opportunities for LPFM stations while preserving the audio 

quality of full-service FM stations. Specifically, the LCRA eliminated third- 

adjacent channel minimum distance requirements between LPFM and FM 

stations, while reaffirming the interference protections of FM stations by 

prohibiting any changes to the FCC’s current second-adjacent spacing 

requirements. The LCRA permits waivers of these latter requirements, but only 

under strictly defined, truly unusual circumstances. We have urged the FCC to 

take a cautious, careful approach to any grant of such waivers, and suggested 

several reasonable steps designed to ensure that LPFM stations that operate on 

second-adjacent channels do not inadvertently cause interference to full-service 

FM stations. For instance, we have proposed that a potentially short-spaced FM 

" Report and Order, Creation of a Low Power Radio Service, 15 FCC Red 2205, 2208, 
2213 (2000). 
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station given an opportunity to review the engineering showing of "no 
interference" required to be submitted by any LPFM applicant seeking a second- 
adjacent channel waiver. Such a process would help preserve the integrity of the 
FM band, and also prevent situations in which an LPFM station must cease 
operations because it has caused interference to a full-service FM station. 

Broadcasters have sought to preserve the carefully designed, balanced 
approach set forth in the LCRA. For exampie, we have opposed LPFM 
advocates’ proposal to create an entirely new class of LPFM stations that could 
operate at a maximum of 250 watts. The LCRA is based explicitly on the FCC’s 
current regulations and technical requirements, ail of which reflect the long- 
standing LPFM maximum power limit of 100 watts. Moreover, the LCRA’s 
legislative history, including representations by LPFM advocates themselves, 
shows that Congress enacted the LCRA based on an understanding of LPFM as 
a 100 watt service. Accordingly, authorization of 250 watt LPFM stations would 
not only be contrary to the Congressional basis for the LCRA, but it would 
change the fundamental, highly localized nature of LPFM service. 

Both full power FM and LPFM stations provide valuable service, and the 

LCRA seeks to preserve and foster both services. Broadcasters believe that if 

the Commission implements the LCRA in a manner faithful to Congressional 

intent, thereby preserving the integrity of the FM band, then both services should 

be able to prosper and serve their listeners going-forward. 

The Standard and Procedures Used To Set Streaming Rates Discourage 
Streaming and Should Be Changed 
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A significant ongoing impediment to broadcasters’ ability to innovate in the 
digital arena is the current rate-setting standard under the statutory licenses for 
streaming. Rates that have resulted from proceedings by the Copyright Royalty 
Board (“CRB”) under the so-called “willing buyer/ willing seller” standard have 
been artificially high, to the detriment of both services that wish to stream and the 
songwriters and performers who would benefit, in the form of increased exposure 
and royalties, from increased streaming. 

Broadcasters favor abandoning the “willing buyer/willing seller” standard 
and transitioning to the “801 (b)(1 )” standard for setting streaming royalty rates. 
The 801(b)(1) standard (so named because it is found in that section of the 
Copyright Act) has effectively, efficiently and equitably balanced the interests of 
copyright owners, copyright users and the public for decades, in various contexts 
and proceedings.^^ 

As currently codified, this standard considers the interests of all 
stakeholders and the public, recognizes the value of all contributions^of licensors 
and licensees and has long been accepted and ratified by Congress. It reflects a 
Congressional intent not to set rates so onerous that they would stifle new 
businesses and uses of creative works, or disrupt structure of existing industries. 


Instead of determining rates for the a statutory license through a hypothetical 
marketplace, 17 U.S.C.§ 801(b)(1) sets forth four objectives to be considered; “(A) To 
maximize the availability of creative works to the public; (B) To afford the copyright 
owner a fair return on his or her creative work and the copyright user a fair income under 
existing economic conditions; (C) To reflect the relative roles of the copyright owners 
and the copyright user in the product made available to the public with respect to relative 
creative contribution, technological contribution, capital investment, cost, risk, and 
contribution to the opening of new markets for creative expression and media for their 
communications; (D) To minimize any disruptive effect on the structure of the industries 
involved and on generally prevailing industry practices." 
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The 801(b)(1) criteria are particularly appropriate where, as now, there are 
essentially four companies controlling the majority of the distribution of sound 
recordings. 

The “willing buyer/willing seller" standard was perhaps most obviously 
inadequate when it led to rates for the 2006-2010 license period (set by the CRB) 
that were so egregious that webcasters directly appealed to Congress. Passage 
of the Webcaster Settlement Acts of 2008 and 2009 provided an opportunity to 
negotiate more appropriate arrangements with the recording industry^ 

Recent developments have further illustrated the dysfunction of the 
current rate setting procedures. The constitutionality of the appointment of the 
CRB itself has recently been called into question with an appeal before the D.C. 
Circuit Court of Appeals. And an additional complication to the broken 
CRB/SoundExchange system came when SiriusXM recently filed a lawsuit 
against SoundExchange and A2IM (American Association of Independent Music) 
claiming antitrust violations. This suit essentially alleges that SoundExchange 
and A2IM conspired to prevent SiriusXM from negotiating direct licenses with 
musicians (which would take music out of the statutory royalty scheme 
administered by the Copyright Royalty Board). 


Significantly, the 801(b)(1) standard has a history of yielding results that are more 
equitable, effective, and predictable than those supposedly based on market or “fair" 
value. The relatively uncontroversial and unchallenged results demonstrate the equity of 
the standard. In each of the four proceedings that have occurred under the 801(b)(1) 
standard since 1976 (two involving the recording industry as licensor and two involving 
the recording industry as licensee), not only have the royalty awards been upheld by the 
courts, but none of the parties have felt compelled to ask Congress to remedy any of the 
determinations. 
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In short, the royalty rate setting process has become a royal niess, and an 
opportunity to remedy that process would be embraced by all who stream music. 
NAB would welcome an opportunity to discuss reform of this dysfunctional 
process in greater detail. 

Conclusion 

Thank you for the opportunity to testify before the Subcommittee. I believe radio 
broadcasting will remain strong, and our commitment to our local communities 
will keep our industry vibrant. 
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Mr. Walden. Mr. Newberry, thank you for your testimony on 
this issue. 

We will now go to Mr. Westergren, who is the Chief Strategy Of- 
ficer and Founder of Pandora. 

We are delighted to have you here, sir. Please go ahead with 
your comments. 

STATEMENT OF TIM WESTERGREN 

Mr. Westergren. Thank you, Mr. Chairman. Good morning. 

My name is Tim Westergren. I am the Founder and Chief Strat- 
egy Officer of Pandora. 

Twelve years ago, after spending my 20s and early 30s playing 
in rock bands and composing film scores, I founded a music dis- 
covery service to help independent musicians like me find their au- 
diences. I had a vision that by marrying musicology and technology 
I could solve the great problem of music discovery — how to help lis- 
teners find new music to love and how to bring all these talented 
artists the attention and careers they deserve. 

It took 6 long years before the Music Genome Project finally 
found its home in the form of Pandora. We have gone from a 
cramped studio apartment in south San Francisco, financed 
through salary deferral, credit card debt — and lots of it — and the 
extraordinary effort of a talented group of musicians and engineers, 
to the country’s largest Internet radio service, with over 150 mil- 
lion registered listeners and close to 600 employees in offices all 
across the country. We stream more hours of music every month 
on Pandora than YouTube streams hours of video and refer more 
music sales to iTunes and Amazon than virtually any other service 
in the world. 

Today, more than ever, the dream of connecting listeners and 
artists seems within our grasp. Thanks to Pandora’s Music Genome 
Project and its rich understanding of musical recordings. Pandora 
now plays the music of over 90,000 artists, 70 percent of them 
independent, represented by a catalog of over 1 million songs, and 
over 95 percent of these songs play every month. 

Let me repeat that. Over 950,000 unique songs play every month 
on Pandora, and the music spans hundreds of genres that are rare- 
ly heard in any medium: bluegrass, big band, classic country, 
klezmer. New Orleans jazz, you name it. For most of these artists. 
Pandora is the only radio they have ever enjoyed. 

It is conceivable that this new promotional vehicle as it continues 
to grow may eventually lead to the emergence of a musicians’ mid- 
dle class. 

We have created a democratic and inclusive form of radio that 
listeners can access the same way they listen to terrestrial broad- 
casting. Seven of the world’s largest automakers now include Pan- 
dora in new models. We are embedded in over 650 consumer elec- 
tronics devices that enable Pandora to be enjoyed throughout peo- 
ple’s homes. We are the second most downloaded iPhone app and 
one of the most popular iPad apps. Pandora is even built into re- 
frigerators. 

Long gone are the days when customers accessed the Internet 
radio only through their PCs or laptops. In fact, over 70 percent of 
our listening now takes place off the computer. 
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But beneath this exciting transition is a severe and fundamental 
problem. While Pandora and other Internet radio services compete 
directly with broadcast and satellite radio for listeners in every 
place you find music — the home, the car, the office, and on the go — 
we are subject to an astonishingly disproportionate royalty burden 
compared to these other formats. 

All forms of radio pay songwriters a very similar percentage of 
revenue, but there are enormous differences in how performing art- 
ists and labels are compensated. 

Last year, on revenues of $274 million. Pandora paid 50 percent 
of that revenue in performance fees. That same year, Sirius XM, 
on revenues of $2.74 billion, paid 7-1/2 percent of revenue. And 
broadcast radio, on revenues of roughly $15 billion, paid zero. 

Just to be clear, we are fully supportive of fair compensation for 
artists. We strongly believe that radio can and should reward musi- 
cians for the use of their work, both songwriters and performers. 
But this lack of a level playing field is fundamentally unfair and 
indefensible. 

So why the disparity in royalties? The inequity arises from the 
fact that Congress has made decisions about radio and copyright 
law in a piecemeal and isolated manner. As each new form of radio 
transmission was invented, new legislation was passed but only to 
address the new form. The effect has been to penalize new media 
and advantage old media when setting the rules for music royal- 
ties. 

To give you a sense of how absurd the current situation is, con- 
sider this example. Drivers of most current Toyota — excuse me. 
Ford cars — can receive AM/FM, satellite, and Internet radio all 
through the vehicle’s sounds system. If a song is delivered over 
AM/FM, the associated performance artist and label receive no 
compensation. If a song is delivered over a satellite, the performing 
artist do receive compensation. But if the song is delivered using 
Internet transmission over 3G or 4G, then the effective percentage 
of revenue that must be paid by the company delivering the song 
goes up sixfold. It is the same song, same car, and the same sound 
system. 

It is time for Congress to level the playing field and to approach 
radio royalties in a technology neutral manner. The current rate- 
setting law is unfair to performing artists, unfair to record labels, 
and unfair to Internet radio as we compete every day with broad- 
cast and satellite radio for listener loyalty and for advertising and 
for subscription revenue. What amounts to a subsidy of entrenched 
radio media stifles innovation, discriminates against the Internet, 
and adversely affects consumers. It is time to unshackle innovation 
and allow new technologies and new forms of audio consumption to 
compete fairly. 

Thank you for your time and consideration. I look forward to 
your questions. 

[The prepared statement of Mr. Westergren follows:] 
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Good morning Chairman Walden, Ranking Member Eshoo, and Members of the Subcommittee, 
Thank you for inviting me to testify this morning on 'The Future of Audio." My name is Tim 
Westergren and I am Chief Strategy Officer and Founder of Pandora. 

Twelve years ago, after spending my twenties and early thirties playing in rock bands, and 
composing film scores, I founded a music discovery service to help independent musicians like 
me find their audiences. 1 had a vision that by marrying musicology and technology, I could 
solve the great problem of discovery - how to help listeners find new music to love, and how to 
bring all these talented artists the attention and careers they deserve. 

It took six long years before the Music Genome Project finally found its home in the form of 
Pandora. We have gone from a cramped studio apartment in South San Francisco, financed 
through salary deferral, credit card debt, and the extraordinary effort of a talented group of 
musicians and engineers, to the country's largest Internet radio service, with over 150 million 
registered listeners and close to 600 employees in offices all across the country. We stream 
more hours of music every month on Pandora than YouTube streams hours of video and refer 
more music sales to iTunes and Amazon than virtually any other service in the world. 

Today, more than ever before, the dream of connecting listeners and artists seems within our 
grasp. Thanks to Pandora's Music Genome Project, and its rich understanding of musical 
recordings (every song in our collection is hand-analyzed by a trained musician along hundreds 
of musical attributes per song). Pandora now plays the music of over 100,000 artists (70% of 
them independent), represented by a catalogue of over a million songs. And over 95% of these 
songs play every month. Let me repeat that. Over 950,000 unique songs play every month on 
Pandora. And the music spans hundreds of genres that are rarely heard in any medium - 
bluegrass, big band, classic country, baroque, klezmer, a cappella. New Orleans jazz, you name 
it. For most of these artists. Pandora is the only radio play they've ever enjoyed. It is 
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conceivable that this new promotional vehicle, if it continues to grow, may eventually lead to 
the emergence of a musician's middle class. 

We have created a democratic and inclusive form of radio that listeners can access the same 
way they listen to terrestrial broadcasting. Eight of the world's largest automakers now include 
Pandora in new models. We are embedded in over 650 consumer electronics devices that 
enable Pandora to be enjoyed throughout people's homes. We are the second most 
downloaded iPhone app. Pandora is even built into refrigerators. Long gone are the days when 
customers accessed internet radio only through their PCs or laptops. In fact, over 70% of our 
listening now takes place off the computer. 

But beneath this exciting transition is a severe and fundamental problem. While Pandora and 
other Internet radio services compete directly with broadcast and satellite radio for listeners in 
every place you find music - the home, the car, the office, on the go - we are subject to an 
astonishingly disproportionate royalty burden compared to these other formats. 

All forms of radio pay songwriters a very similar percentage of revenue but there are enormous 
differences in how performing artists and labels are compensated. 

Last year, on revenues of $274MM, Pandora paid $137MM in performance fees to performing 
artists and labels, or 50% of revenue. That same year, Sirius/XM, on revenues of S2.74B, paid 
S205IV1I\/I, or 7.5% of revenue; and broadcast radio, on revenues of roughly Sl5B, paid zero. 
Now I am fully supportive of fair compensation for artists. I'm a musician, and I strongly believe 
that radio can and should reward musicians for the use of their work - both songwriters AND 
performers. But this lack of a level playing field is fundamentally unfair and indefensible. 

So why Is there such a disparity in royalties? The inequity arises from the fact that Congress has 
made decisions about radio and copyright law in a piecemeal and isolated manner; as each new 
form of radio transmission was invented, new legislation was passed but only to address the 
new form. The effect has been to penalize new media and advantage old media when setting 
the rules for music royalties. 

To give you a sense of how absurd the current situation is, consider this example: Drivers of 
most current Toyota cars can receive AM/FM, satellite and internet radio, all through the 
vehicle's sound system. If a song is delivered over AM/FM, the associated performing artist and 
label receive no compensation. If the same song is delivered over satellite, the performing artist 
and label do receive compensation. But if the song is delivered using internet transmission over 
3G or 4G, then the effective percentage of revenue that must be paid by the company 
delivering the song goes up six fold. It's the same song, same car, and the same sound system. 
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It is time for Congress to level the playing field and to approach radio royalties in a technology 
neutral manner. The current rate-setting law Is unfair to performing artists, unfair to record 
labels, and unfair to Pandora and internet radio as we compete every day with broadcast radio 
and satellite radio for listener loyalty and advertising and subscription revenue. America's 
obligations to our performers should be shared proportionally by all who use their music. What 
amounts to a subsidy of entrenched radio media stifles innovation, discriminates against the 
internet and adversely affects consumers. It is time to unshackle innovation and allow new 
technologies and new forms of audio consumption to compete fairly. 

Thank you for your time and consideration. I look forward to your questions 
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94 


Mr. Walden. Thank you very much, Mr. Westergren, hoth for 
your testimony and your creativity. 

Mr. Christopher Guttman-McCahe is next, Vice President, Regu- 
latory Affairs of CTIA. 

Good morning. We are delighted to have you here. We look for- 
ward to your testimony, sir. 

STATEMENT OF CHRISTOPHER GUTTMAN-MCCABE 

Mr. Guttman-McCabe. Thank you and good morning. Chairman 
Walden, Ranking Member Eshoo, and members of the sub- 
committee. Thank you again for the opportunity to participate in 
this morning’s hearing. 

CTIA believes the future of audio is mobile, it is personal, it is 
what the consumer wants it to be, and it is bright. The consumer’s 
desire is a theme that you will hear from me throughout my testi- 
mony. I want to share some of the reasons we feel this way as well 
as a few suggestions for how to ensure that our optimistic projec- 
tion turns out to be true. 

As mobile broadband becomes ubiquitous, the mobile platform 
provides a compelling opportunity for artists and entrepreneurs to 
deliver all sorts of audio products. No matter where their interest 
lie, consumers can and will be able to access content of their choos- 
ing tailored to their preferences at that moment. 

This shift from a producer-and-distributor-driven model to a con- 
sumer-driven model will test existing businesses and force them to 
adapt. We see this in the way that the music and news-gathering 
business, for instance, are being transformed by the twin forces of 
digitization and disintermediation. This is a challenge for some in 
the old order in much the same way that telephony was a challenge 
for the telegraph and wireless is a challenge for wired. 

At the same time, these forces are unleashing a wave of cre- 
ativity and innovation that is giving rise to new businesses like 
Pandora — thank you, Tim — Spotify, and Tunein, all of which are on 
my phone, none of which yet are on my refrigerator. It is morphing 
communications devices into music devices andenabling services 
like Cricket’s MUVE. 

While many of those of us who grew up in the age of the LP la- 
ment the loss of album art and liner notes, this transformation is 
one that is good for consumers, and it is good for America. Con- 
sumers gain control as they can choose the time and the method 
by which their content is delivered or accessed. And America wins 
because it is at the center of this transformation. America is the 
epicenter of the development of these new services, and we are the 
world’s undisputed leader in wireless broadband. 

So what needs to be done to enable continued American leader- 
ship in this area and ensure that the future of audio is, indeed, 
bright? The short answer is that we must continue to have access 
to spectrum, the highway across which audio traffic moves, and we 
need a light regulatory touch that permits services and applications 
providers to experiment with new product offerings and new pric- 
ing structures. Policymakers need to resist calls to use government 
to protect business models that find themselves subject to new com- 
petitive challenges. 
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I want to expand a bit on this last point, as I know that some 
in the radio industry will use this hearing as an opportunity to re- 
iterate their call for wireless devices to include FM chips or some 
other type of commercial radio capability. This effort should be re- 
jected. 

To be clear, CTIA is not opposed to including FM capabilities in 
wireless devices. If you listen to Mr. Smulyan’s testimony, one 
would think that the capability that he seeks does not exist. It 
does. Indeed, at least 59 wireless devices today have an FM chip 
included. But the decision to offer FM capability or not should be 
driven by consumer preference, not government fiat. A mandate 
would be at odds with the idea that a competitive marketplace does 
a superior job of delivering products and services that consumers 
value. 

Our members provide phones with and without radio capability, 
just as they provide handsets with or without keypads, with or 
without cameras, and devices with or without Internet access capa- 
bilities. This differentiation allows consumers to find what they 
want and what they value, rather than taking any phone, as long 
as it is black and connected to the wall, as was once the norm. 

If some in the radio business want to encourage consumers to 
buy FM-enabled devices, they are free to do so. But they should not 
seek to have the government impose their business plan on others. 
The Commercial Mobile Service Alert Advisory Committee’s conclu- 
sion, by a vote of 41-1, that FM is not appropriate for wireless 
emergency alerts was correct; and thus decisions regarding the in- 
clusion of FM capability and wireless devices must be driven by 
commercial factors. 

Today’s audio sector demonstrates reliance on the churn and the 
ingenuity of the marketplace will force better product outcomes for 
platform providers, content creators, and consumers alike. 

Mr. Chairman, members of the subcommittee, thank you for the 
opportunity to appear on the panel. With the right combination of 
good spectrum policy and regulatory restraint, reliance on the inno- 
vative capabilities of American entrepreneurs, and trust that con- 
sumers know what they want, the future of audio is and should re- 
main bright. 

Thank you. 

[The prepared statement of Mr. Guttman-McCabe follows:] 
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Chairman Walden, Ranking Member Eshoo, and members of the Subcommittee, on 
behalf of CTIA - The Wireless Association®, I want to thank you for the opportunity 
to participate in this morning’s hearing on “The Future of Audio.” 

From the vantage point of the wireless industry, we believe the future of audio is 
mobile, it is personal, it is what the consumer wants it to be. 

I want to share with you some of the reasons we feel this way, as well as a few 
suggestions for how to ensure that our optimistic projection turns out to be true. 

As mobile broadband becomes more and more ubiquitous, the mobile platform - 
whether accessed by phone, by tablet, or by some other connected device — provides a 
compelling opportunity for artists and entrepreneurs to deliver, and consumers to 
access, all sorts of audio products. Whether their interests lie in music, in news, in 
sports, or even in politics, consumers can and will be able to access content of their 
choosing, tailored to their preferences of the moment. 

This shift from a producer and distributor driven model to a consumer driven model 
will test existing businesses and force them to adapt. We see this in the way that the 
music and news gathering businesses, for instance, are being transformed by the twin 
forces of digitization and disintermediation. This is a challenge for some in the old 
order, in much the same way that telephony was a challenge for the telegraph, and 
wireles.s is a challenge for wired. At the same time, these forces are unleashing a 
wave ofereativity and innovation that is giving rise to new businesses like Pandora, 
Spotify, and Tunein, morphing iPods into iPhones, and enabling new services, like 
Cricket’s MUVE, which has greeted enthusiastically by consumers and investors 
alike. 

While many of us who grew up in the age of the LP lament the loss of alburn art, liner 
notes, and lyric sheets, we should recognize that this transformation is one that is 
good for consumers - and good for America. Consumers gain control, as they can 
choose the time and method by which their content is delivered nr accessed. And 


2 



98 


Testimony of Christopher Guttman-McCabe, CTIA - The Wireless Association, 
before the House Subcommittee on Communications & Technology, June 6, 2012 


America wins because it is at the center of this transformation, as home to many of 
the innovators bringing these new services to market and as the world’s undisputed 
leader in wireless broadband. 

So what needs to be done to enable continued American leadership and ensure that 
the future of audio is, indeed, bright? The short an.swer is that we must continue to 
have access to spectrum, which is the highway across w'hich audio traffic moves. We 
need a light regulatory touch that will enable service and applications providers to 
experiment with new product offerings and pricing structures. And we need to resist 
calls to use the legislative or regulatory process to protect or extend the life of 
business models that find themselves subject to new competitive challenges. 

1 want to expand a bit on this last point, as I know that some of our friends in the 
radio industry will use this hearing as an opportunity to reiterate their call for wireless 
devices to include an FM chip or some other type of commercial radio capability. 

To be clear, CTIA is not opposed to including FM capability in wireless devices. 
Many of CTIA’s manufacturers build handsets that include FM chips and each of the 
largest carriers offers handsets that contain this functionality. Indeed, close to fifty 
wireless devices today have a FM chip included. But the decision to offer FM 
capability - or not - should be driven by consumer preference, not government flat, 
and for this reason we absolutely oppose a mandate involving FM chips. We take a 
face value NAB President and CEO Gordon Smitli’s statements to this Subcommittee 
that he is not seeking a mandate in this space and arc pleased that he agrees with us 
on this point. 

CTIA opposes a mandate in this space for a variety of reasons, but mostly because 
such a requirement is at odds with the idea that a competitive marketplace does a 
superior job of deliv ering products and services that consumers value. Our members 
provide phones with and without radio capability, ju.st as they provide handsets with 
or without keypads, and devices with or without Internet access capabilities. This 
differentiation allow's consumers, who often have widely divergent preferences, to 
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find what they want and value, rather than taking any phone they want, as long as it’s 
black and connected to the wall, as was once the norm. 

Proponents of an FM chip mandate will try to w'rap themselves in the cloak of public 
safety to justify their request. I urge you to reject this effort, which has been 
considered and dismissed by a panel charged with ensuring that the mobile platform 
can augment the emergency alerting capabilities currently provided by television and 
radio broadcasters. 

I had the privilege of serving on the Commercial Mobile Service Alert Advisory 
Committee when it met to develop recommendations for implementation of the 
Warning, Alert and Response Network, or WARN, Act. In evaluating the 
technological options available for executing on the WARN Act's call for a mobile 
alert system, the CMSAAC considered and rejected the use of technologies like an 
FM receiver, a NOAA Weather Radio, a paging chip, and a satellite chip, as possible 
solutions to enabling emergency alerting in commercial mobile devices. As the 
CMSAAC noted, there are serious technical challenges to using these non-native 
services in commercial mobile handsets, including providing an antenna, that is not 
integrated with a wired headset and addressing power consumption. Additionally, 
none of these potential solutions offer the geo-targeting opportunities that are possible 
with the cell broadcast model that was ultimately adopted and is now available to 
many consumers. 

If some in the radio business want to encourage consumers to buy FM-enabled 
devices, they are free to do so, but they should not seek to have the government 
impose their business plan on others. The CMSAAC’s conclusion was correct in 
finding that FM is not appropriate for wireless emergency alerts, and thus decisions 
regarding the inclu.sion of FM capability in wireless devices must be driven by 
consumer preference and market forces. That will produce better outcomes for 
platform providers, content creators, and consumers, as Congressman Issa and 
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Congresswoman Eshoo have acknowledged in their “Creativity and Innovation 
Resolution^ H.Con.Res. 42, which CTIA is pleased to support. 

Mr. Chairman and members of the Subeommittee, thank you for the opportunity to 
appear on the panel. With the right combination of good spectrum policy and 
regulatory restraint, reliance on the innovative capabilities of American 
entrepreneurs, and trust that consumers know what they want, the future of audio is, 
and should remain, bright. 
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Mr. Walden. Mr. Guttman-McCabe, thank you for your testi- 
mony. 

We will conclude our panel with Mr. Shapiro, who is the Presi- 
dent and CEO of the Consumer Electronics Association. 

Mr. Shapiro, welcome to our committee again, and we look for- 
ward to your testimony. 

STATEMENT OF GARY SHAPIRO 

Mr. Shapiro. Thank you very much, Mr. Chairman. We rep- 
resent over 2,000 U.S. consumer electronics companies, every one 
of which directly or indirectly touches or relies on or sells sound or 
audio. And we welcome this hearing because it is very gratifying 
to see Congress focusing on something we cherish but we rarely 
discuss in Washington: the spoken word, music, and sound. And we 
are pleased to share our views. 

First, I am proud that many of our members make loudspeakers 
and other audio products here in the United States and export 
worldwide. Audio files around the globe actually recognize and ap- 
preciate the phenomenal quality of these U.S. products, including 
scores of great companies both large and small. 

Second, the popularity of American culture and products abroad 
ties in directly with this type of innovation including innovation in 
both audio, music, and word as our national brand. If we can con- 
tinue to innovate, our economy will continue to grow and mitigate 
our tax and spending dilemma. Of course, the challenge of innova- 
tion, including innovation in technology and music and news dis- 
tribution, is that innovation always threatens incumbents, and 
they too often come to Washington to protect their legacy business 
models. 

Third, the world of reproduced audio parallels the world of en- 
ergy. Just a few decades ago we had a few choices. It was radio 
or television or telephone in terms of reproduced sound. Well, as 
we have heard from many witnesses and the members in their 
opening statements, things have changed dramatically. And just 
like with energy, we suggest an all-of-the-above policy, which 
means that no one source should be given preferential treatments 
over all others. For this reason alone, we are puzzled why Congress 
favors broadcast radio over every other source of audio. 

Fourth, the phenomenal growth in digital video, the resulting 
flattening of TV screens, and the high quality of displays has cre- 
ated a huge opportunity and demand for quality audio, and that is 
a big shift. And corresponding to that is advancements in the 
science of sound reproduction which is changing the world of audio. 
What we are starting to see in the next generation is streaming 
surround-sound audio which will solve a lot of problems and create 
a lot of opportunities. 

Now, if you think about it, music is the only area where millions 
of people still spend hours enjoying creativity from hundreds of 
years ago. But the fact is that our best times are still ahead of us, 
not only with content creation but with devices and in terms of 
solving some of our problems. For example, we have products that 
are starting to appeal to an aging population, audio solutions that 
provide amplification, and sound clarity will emerge through such 
devices as phones and headsets. In fact, we have initiated a stand- 
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ards project to enable people with hearing impairments to adjust 
audio presentations for their specific needs. 

We also are focusing on health maintenance, socialization, and 
service to remote, aging, and other populations. Related to this is 
an area of concern that we haven’t heard about today, and that is 
what we can do collectively to educate Americans about the impor- 
tance of protecting their hearing. Since 1981, most reputable head- 
phone makers have warned about playing music too loud. And CEA 
has joined with the RIAA, the American Speech — Language-Hear- 
ing Association, and others in a national campaign aimed at ensur- 
ing children and parents learn very early to value hearing as a 
very precious sense which must be protected. We don’t seek your 
action, but we do ask you to use your bully pulpit. 

Now, clearly the audio marketplace for music and information is 
vibrant. We have been hearing about that in the last hour. Innova- 
tions are entering very quickly, and thriving new business models 
are being created. Consumers are the winners here and new busi- 
nesses. But with all of the advances in audio distribution and con- 
sumption, it troubles me that we are still fighting efforts to man- 
date the incorporation of old technologies in new products; namely, 
radio broadcasters, which they have been doing in writing and lob- 
bying, seeking Congress to intervene in the marketplace and re- 
quire analog radio receivers be installed in a host of digital devices. 
The fact is is that analog radio and digital phones is not popular 
with consumers. And if you look at independent research, the fact 
is, consumers are not choosing and they are not saying they want 
to buy them. In fact, all the products out there are not generally 
being used. And the argument for them — all of a sudden this new 
argument about emergencies, frankly, defies logic. 

First, many, if not most radio stations do not operate 24 hours 
in attended mode with live human beings present. In a famous 
2002 disaster, a train carrying deadly toxic chemicals derailed near 
Minot, North Dakota. No emergency alert was sent out because no 
one at the stations nearby could be reached by phone. 

Second, in the event of an emergency, what are people going to 
do? Well, they will use their phones. They will use their Internet 
devices. They could go to their home radio or their car radio. They 
could access the Internet or platforms such as Facebook and Twit- 
ter. These provide more specialized and localized information that 
is more helpful than a generalized radio update. 

Finally, as we heard earlier, there is already a solution in place 
that the Federal Government has required which basically requires 
text alerts to telephones. We oppose a mandate for FM chips in cell 
phones but also the current effort should simply get a study. Tax- 
payers should not be spending money about why there should be 
mandates. And we applaud you. Representative Eshoo and Con- 
gressman Issa, for introducing House Concurrent Resolution 42 
which opposes the FM chip. 

Innovation is driving our economy, and nowhere is this truer 
than the audio industry. Hardware makers, online innovators, and 
artists are all taking advantage of new business opportunities. We 
urge Congress to ignore self-interested pleas from declining indus- 
tries and continue to promote a vibrant and dynamic free-market 
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economy that creates investments in jobs. And we look forward to 
working with you in these efforts. Thank you very much. 

Mr. Walden. Mr. Shapiro, thank you for your testimony. 

[The statement of Mr. Shapiro follows:] 



104 


Hearing on 
The Future of Audio 
Before the 

House Committee on Energy and Commerce 
Subcommittee on Communications and Technoiogy 


Testimony of 
Gary Shapiro 
President and CEO 
Consumer Eiectronics Association 


June 6, 2012 


CEA is the preeminent trade association representing over 2000 U S. consumer 
eiectronics companies. Every one of our members directiy or indirectiy has products or 
services relying on or conveying sound. At our industry’s annual trade show, the 
International CES, over 156,000 attendees admired more than 20,000 new products, 
including numerous innovations in audio. 

We welcome this hearing as it is gratifying for Congress to focus on something we 
cherish but rarely discuss in Washington: the spoken word, music and sound. We 
appreciate this unprecedented opportunity to share some little known facts and views. 

First, I’m proud to share that many of our members make loudspeakers and other audio 
products here in the United States and export worldwide. Audiophiles around the globe 
recognize and appreciate the phenomenal quality of these U.S. products including Altec 
Lansing, Atlantic Technology, Audioengine, Bose, Conrad-Johnson, Definitive Tech, 
Eminence, Harman International, HUMAN Speakers, Infinitiy, JBL, Kiipsch, Koss 
Headphones, Legacy Audio, Leon Speakers, Inc., Martin Logan, McIntosh Laboratory 
Inc., Misco Loudspeakers, Mitek, Orb Audio, Polk Audio, Rayco Sound Industries, Inc., 
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Rockford Fosgate, Specialty Technologies, Thiel Audio Products, Triad, Voxx 
International, Westone Laboratories, Wilson Audio Specialties and Z Box. 

Other members, such as Microsoft, Apple and Livio Radio give listeners extraordinary 
and previously unimagined ways to enjoy music when and where they wish. 

Still others, like Pandora, Google and Grooveshark open up a vast new universe of 
choices and content to music fans. 

Indeed, Internet radio is booming. Recent research by TargetSpot found 42 percent of 
U.S. households with broadband Internet listen to Internet radio. Similarly, research 
from the NPD Group found 43 percent of the Internet population listened to digital radio 
broadcasts in 201 1 - up from 29 percent in 2009. The Consumer Electronics 
Association recently found 39 percent of the Internet population listened to online 
streaming audio content in the last 12 months and 42 percent listed to MP3 files. 

Second, our creativity and innovation is reflected by tens of thousands of independent 
musicians and by the big company members of the RIAA. The more I travel around the 
world the more I appreciate how we export our culture through the Internet, our movies 
and our music. The result is that so many in the world want to be like us and also learn 
or want to learn English. This is an American influence force multiplier and should not 
be taken for granted. 

Indeed, the popularity of American culture and products abroad ties in directly in with 
innovation, including innovation in audio, both music and word, as our national brand, 
CEA believes our long term national strategy must be based on our strength in 
innovation, if we can continue to innovate, our economy will continue to grow and 
mitigate our tax and spending dilemma. Of course the challenge of innovation, 
including innovation in technology and music and news distribution, is that innovation 
always threatens incumbents and they too often come to Washington to protect their 
legacy business models. 

Third, the world of reproduced audio is parallel to the world of energy in that we had 
only a few choices or sources in the 1960s: radio, the phonograph, the telephone and 
television. And as with energy, we have rapidly shifted to a growing set of choices with 
a phenomenal array of devices, products, sources and services, it's not just music and 
news over tablets and telephones, its HD Radio providing choices and music over 
standard radio spectrum, its Sirius-XM satellite radio appreciated by over 22 million 
subscribers, its Pandora, and Spotify. It’s Gracenote cataloguing the world’s music and 
offering music based on emotion or by lyrics. It’s Livio Radio offering direct Internet 
access. It’s independent musicians raising literally millions of dollars on internet 
platforms like KickStarter. It’s the plethora of Internet choices including YouTube and 
sharing over Facebook, it’s the websites of artists and fan clubs. It's audio books 
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expanding rapidly in scope and service to children, the elderly and the disabled. It’s 
storage devices beginning with the Walkman which morphed several times into the 
groundbreaking iPod. It's webcasts and podcasts and playlists. 

Consumers who wish to get their audio news and entertainment in a variety of ways 
have an incredible amount of choices and the marketplace has responded with all its 
glory expanding quickly the diversity of business models, offerings and content created. 
Paralleling with video, we have entered a golden age of content creation and while 
some of the big distribution companies may see their markets shrink, entrepreneurs and 
new creators rapidly jump in and create new services, products and groundbreaking 
content. 

And just like with energy, we suggest an “all of the above" policy, which means no one 
source should be given preferential treatment over all others. For this reason alone, we 
do not agree that Congress should take any action favoring broadcast radio over any 
other source of audio. Currently, Internet, satellite and cable broadcasters pay 
significant royalties to performers when their songs are broadcast. By contrast, over 
their air radio broadcasters are not required to pay performers. This situation is a 
creature of historical accident, and it is simply unjustifiable. Congress should ensure 
that over-the -air broadcasters do the right thing, and fairly compensate musicians. 

Fourth, the phenomenal growth in digital video, the resulting flattening of TV screens 
and the high quality of the displays have created huge opportunities in and demand for 
quality audio. Americans buy over 30 million flat panel displays every year. To ensure 
the optimal viewing experience, consumers are increasingly looking for quality audio 
products to ensure that the sound matches the stunning HDTV pictures. 

Fifth, recent advancements in the science of sound reproduction are changing the world 
of audio, in the early 1980s when we leapt from analog to digital and the compact disc 
and digital radio, some complained that music delivered with this new digital technology 
lacked “warmth”. We rarely hear those complaints today. Instead, we only see 
enhancements. Listeners can hear, in their own personal environment, audio that is 
identical to what was captured in the mixing room, the sound stage or concert hall. 
Surround sound provides a more immersive experience that makes one a participant 
more than a casual observer and communicates the emotion of the moment. 

Dolby True HD is now part of a download music service. More the traditional packaged 
media business is being complemented by electronic delivery. Vudu, CinemaNow, 
HBOGo, Netflix, Apple TV and Amazon are streaming television and motion picture 
content to the home accompanied by multi-channel (up to 7.1) surround sound. 
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Meanwhile, Americans are using a variety of devices to access their digital music. 
According to CEA market research, over the last year 70% of Americans listened to 
music on a desktop or laptop computer, and 60% on an MP3 player. 

Sixth, although music is the only area where millions still spend hours enjoying creativity 
from hundreds of years ago, the fact is that our best times are still ahead of us. Social 
networking allows collaborative music creation and sharing. Imagine how our kids’ 
creativity will be unleashed as they learn music and collaborate with bands on line. 

Given the high correlation with music education and math development this is a good 
thing culturally and scientifically for innovation. 

More, at the other side of the spectrum, with an aging population, audio solutions that 
provide amplification and sound clarity will emerge through devices such as phones and 
headsets. In fact, CEA has initiated a standards project to enable people with hearing 
impairments to adjust audio presentation for their specific needs. We will rely in audio 
delivered electronically for health maintenance, socialization and service to remote, 
aging and other populations at need. 

The tremendous recent growth in interest in high quality headphones likely presages 
further business opportunities for higher quality content, media and delivery methods. 
This headphone-driven interest in high-quality audio may help give legitimate content 
providers a critical marketplace edge over low-quality, unauthorized internet downloads. 
More, the growth in surround sound also is being followed by surround streaming. 
Companies like Olive, Sonos, Sooloos, Sonore and others are manufacturing servers 
that include surround sound music playback. 

Finally, if there is one area of concern it is what we can do collectively, to educate 
Americans about the importance of protecting their hearing. Many in my generation 
attended - and may still attend - concerts where their passion for the music put them 
too close to loud speakers. We also know that playing music too loud can affect hearing 
and for this reason since 1981 most reputable headphone makers have added warnings 
with their headphones about playing music too loud. And CEA has joined with the 
RIAA, the American Speech-Language-Hearing Association (ASHA) and others in a 
national campaign aimed at ensuring children and parents learn early to value hearing 
as a precious sense that must be protected. We don’t seek Congressional action other 
than the “bully pulpit’’ that concerned public officials can utilize on this important issue. 

Clearly, the audio marketplace for music and information is incredibly vibrant. 
Remarkable innovations are entering the market at a rapid pace, and thriving new 
business models are being created. The winners are US consumers, who have 
unparelled access to news and information from a multiplicity of sources. 
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With all of these advances in audio distribution and consumption, I am sad to report that 
we are still fighting efforts to mandate the incorporation of old technologies in new 
products - namely, radio broadcasters’ demands that Congress forcibly intervene in the 
marketplace and require analog radio receivers be installed in a host of digital devices. 

The fact is that at least two dozen phones equipped with FM tuners are already on the 
marketplace for consumers who desire that feature, although surveys indicate that it is 
not widely used. 

Faced with the fact that analog radio in digital phones is not popular with consumers, 
broadcasters are trying a new argument. They now claim that FM tuners are somehow 
necessary so that Americans can be alerted in the event of a tornado. This argument 
defies logic for a number of reasons. 

The vast majority of radio stations operate in unattended mode, meaning without people 
present to manually control the programming. Some stations do have people present 
during specific periods of time, such as morning drive time, but operate unattended 
during other periods. When it comes to informing their audiences about time sensitive 
information unattended stations typically either don’t do it at all, or are very slow to get 
the information out. This is because to operate in unattended mode the programming 
has to be planned out and recorded well in advance. 

This unattended operation is a natural result of technological progress. Many other 
industries have also embraced unattended operation, such as banks, which have for 
years allowed us to get money from ATM machines when there is nobody present at the 
bank. Also, gas stations allow us to fill up our tanks without attendants present. 

Unattended operation is great for consumers because it provides ail of us with easy 
access to services whenever we need them. However, if we need urgent, timely service 
in a crisis an unattended business is usually not much help. If your car breaks down in 
the middle of the night it will be easy to find working gas pumps at an unattended gas 
station, but very hard to find a mechanic. And if there is a local emergency in your 
community it will be easy to find pre-recorded programming on unattended radio 
stations, but hard to find up-to-date information about the crisis. 

Also, in the event of an emergency, people increasing use their mobile phones to 
access the Internet or platforms such as Facebook and Twitter. The services provide 
specific and localized information that is often more helpful than a generalized radio 
update. 

Finally, and most important, wireless carriers and the federal government are already 
rolling out a system to provide geographically targeted emergency alerts. 
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The Wireless Emergency Alert (WEA) system, deployed this past April, will transmit 
emergency alerts for severe weather, as well as AMBER alerts for missing children and 
Presidential Alerts for national emergencies. The text based messages are vastly more 
effective than FM transmissions because they will instantly be displayed on the phone. 

A warning sent by analog radio is useless unless you happen to be listening to the radio 
at the exact moment the radio is transmitted. 

CEA opposes not only a mandate for FM chips in cell phones, but also opposes the 
broadcasters’ current effort to require a government study of this issue. The 
marketplace has shown that Americans are perfectly capable of deciding for themselves 
what functions and features they want in their smart phones. Wasting taxpayer funds 
for something as absurd an unnecessary mandate on innovation is the kind of special 
interest-driven expenditure that frustrates average Americans. 

Clearly, broadcasters have lost their historic monopoly on music transmission, and now 
exist in a more competitive environment. Indeed, research TargetSpot research found 
nearly half of those surveyed (47 percent) spend less time listening to broadcast radio 
than they did a year ago. Not surprisingly, the steepest decline in broadcast radio 
listenership was among “digital natives” - young adults age 18 to 24. 

The correct answer for broadcasters, however, is not to beg Congress to protect their 
historic business model. Instead, broadcasters must do what other industries do when 
faced with new market entrants - learn to compete smarter and harder. 

Indeed, if the broadcasters wish to compete effectively, redoubling their commitment to 
HD Radio would be a good first step. Delivered over the AM/FM analog spectrum, HD 
Radio allows over-the-air broadcasters to offer the same digital sound quality and wide 
array of programming now offered by their digital competitors. 

We applaud Ranking Member Eshoo and Congressman Issa for introducing House 
Continuing Resolution 42 , the “Creativity and Innovation” declaring, among others, that 
new Government mandate forcing mobile device manufacturers and wireless carriers to 
include terrestrial broadcast radio tuners in new mobile devices will stifle innovation, 
competition, and consumer choice. We hope other members of this subcommittee will 
join in support of the resolution. 

Rather than imposing mandates that would restrict choice and impose costs on 
consumers. Congress should act to make sure that the vital music marketplace 
continues to thrive. 

Today, a growing amount of music is enjoyed on spectrum-dependent mobile 
technologies. We applaud Congress’ efforts to promote the voluntary auctions of 
underused television broadcast spectrum, and we call on you to ensure that these 
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auctions take place as expeditiously as possible. The result will be more investments, 
more startups, and more high-skill, high-wage jobs. 

Similarly, as an intellectual property (IP) industry, we call on Congress to promote smart 
IP policies that protect creators while maintaining the dynamism of the Internet 
economy. While we had disagreed with some in the content industry over the approach 
taken in the Stop Online Piracy Act (SOPA), we continue to believe that we can reach a 
consensus on strategic and targeted ways to cut off funding to overseas “rogue" web 
sites. We also encourage content owners to aggressively offer licenses to legitimate 
music services that will compete effectively with unauthorized purveyors 

Finally, to compete effectively, American audio companies need access to the best, 
brightest and most innovative workers in the world. We urge Congress to enact 
strategic immigration reform, removing barriers to highly-skilled workers and 
entrepreneurs, and ensure that immigrants receiving advanced degrees in US 
universities can stay in America to create jobs. 

Innovation is driving our economy, and nowhere is this truer than the audio industry. 
Hardware manufacturers, online innovators, and artists are all taking advantage of 
extraordinary new business opportunities. As always during times of disruptive 
innovation, incumbent industries come to Congress and request special protections. 

We urge Congress to ignore these self-interested pleas, and continue to promote a 
vibrant and dynamic free-market economy that creates investment and jobs. We look 
forward to working with you in those efforts. 

Thank you. 
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Mr. Walden. Now we are going to go into our question phase. 
We welcome everyone to take on these questions. 

Mr. Allison, I know not all the details are out yet, but I would 
like to hear you elaborate on what you know of the Clear Channel/ 
Big Machine agreement from the artists’ perspective. And are you 
supportive of it? Obviously some of the details aren’t out, the con- 
cepts. 

Mr. Allison. I think what is kind of interesting about it is that 
it seems to kind of open the door. I mean, here we have the biggest 
broadcaster conglomerate in America basically agreeing that per- 
formance rights should exist. So I think it kind of diminishes the 
argument that this right should not exist. 

Mr. Walden. Mr. Sherman, could you tackle that same question, 
just from what you know? 

Mr. Sherman. We are obviously delighted that the biggest radio 
group has acknowledged that something should be done and has 
actually gone and done something. I mean that is a breakthrough. 
We have been advocating for this for about 80 years. So obviously 
it is very important. But we need an industry-wide solution, not a 
label-by-label, piecemeal solution. And we don’t know whether 
other radio groups will feel the same economic motivation to do a 
deal. So we need to come up with something broader. 

Mr. Walden. Thank you. Mr. Newberry, would you like to 
commkent on this as well? 

Mr. Newberry. Mr. Chairman I don’t know the specifics of the 
transaction. But I think what should be pointed out is — and I ref- 
erenced this in my statement — is it is a free-market transaction. So 
to Mr. Allison’s point, I don’t believe that Clear Channel simply 
made a statement about performance rights as much as they en- 
tered a transaction and received something back in return for that. 
What did encourage me as much as anything was that it appeared 
to be a universal solution that addressed the digital expense that 
that company is incurring. So I think that that needs to be meas- 
ured as part of the analysis of that transaction that occurred. 

Mr. Walden. I appreciate that. 

I would like to ask unanimous consent to enter into the record 
this February 2012 statement by the NAB saying the Association 
does not support an FM chip mandate. Without objection, so or- 
dered. 

[The information follows:] 
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75/12 NAS News Release: NAB Statement on Votunlary inclusion of FM Chips in Ceflphones 

Home » Newsroom » NAB Statement on Voluntary Inclusion of FM Chipain Celiphonea 

FOR IMMEDIATE RELEASE COI'R'ACT 

February 3, 2012 


NAB Statement on Voluntary Inclusion of FM Chips in 
Cellphones 

WASHINGTON, 0,C.~ln response to a tetter from CEA,CTIAandmuslcFirst to members of the Congressional Bladt 
Caucus claiming that NAS is seeking a "mandate" of FM chips in cellphones, the following statement maybe attributed to 
NAS Executive NAce President of Communications Dennis Wherton: 

"it is disappointing thatCEA, CTIAend musIcRrstere fotseiy claiming foatNAS Is seeking a mandated radio chip in 
cellphones. We have said repeatedly to these orgenlzatlons thet NAB supports a mar1(et solution to this issue, and ewn 
CTIAadmits as much in Ihe attached fact sheet 

"By distorting our position, CEA, CTIAand musicFirstare doing a disservice to policymakers who deserve open end 
honest infbrmetion. 

"From a public safety perspective alone, vofuntary introduction of radio chips in cellphones makes perfect sense, it would 
be our hope that when it comes to saving lives in times of emergency, our friends etCEA. CTIAand musicFirst would 
mow beyond intimidation tactics and special interest politics and encourage a substantive debate on the merits of this 
issue." 

About NAB 

The Netionei Association of Broadcasters is the premier advocacy association for America's broadcasters. NAS 
advances radio and television Interests in legisletiw, regulatory and public effoirs. Through edvocacy, education end 
innovation, NAB enables broadcasters to best serve their communities, strengthen their businesses and seize new 
opportunities In the digital age. Learn more at www.nab.ora . 


Return to Top 


'vvw.nab.org/docufnents/nawsroom/prB8sRelease.asp7kl*2684 



113 


Mr. Walden. Mr. Smulyan, your written statement also makes 
clear you are not seeking an FM chip mandate. If you are not look- 
ing for legislation, can you tell us what you are looking for? 

Mr. Smulyan. We are looking for an honest assessment evalua- 
tion. I take issue with Mr. Shapiro’s statement we don’t want to 
study this. We think it is an issue that needs to be studied. We are, 
as an industry, open to negotiations with the wireless industry. We 
are engaged in those now. We think the more people understand 
this issue, both from the wireless side and the consumer side and 
here in Congress and at the FCC, that they will understand that 
this is an idea whose time has come. 

Mr. Walden. Mr. Shapiro mentioned that — we are talking about 
analog radio, I think, in your comment. But you also mentioned 
there is a newly developed HD digital chip? 

Mr. Smulyan. Right. We have actually developed an HD chip 
along with Intel and Ubiquity through the sponsorship of NAB, and 
we are now demonstrating that. We previewed it at the NAB con- 
vention. And not only does it provide HD and all the intended ben- 
efits, but it also provides a back channel for commerce, where con- 
sumers can hear an ad on the air, download a coupon, walk into 
a store. They can find out the location of events. They can find out 
the time of events, calendar. We think there are some remarkable 
benefits to this. The HD chip really does a lot more. There have 
been well over a billion analog phones sold with radios in them 
around the world. This is the next generation. 

Mr. Walden. Mr. Newberry, there was a comment made about 
an unattended operation, a situation in North Dakota. Are you fa- 
miliar with that one? And can you tell us your perspective from a 
broadcaster about what happened there? 

Mr. Newberry. I can. It is Minot, I believe, would be the pro- 
nunciation. 

It is a situation that occurred that the station had provided a 
phone number to emergency personnel. And unfortunately the 
emergency services personnel there dialed the wrong number. So 
they were unable to reach the station personnel. 

But many stations in rural America do operate unattended at 
night, Mr. Chairman. It is an economic reality and it is much like 
volunteer fire departments in rural America. Just because someone 
is not sitting at the fire department 24 hours a day does not mean 
that those firefighters are not willing to answer the call 24 hours 
a day when that emergency occurs. 

But all of us have abilities, and I can go on online from here with 
my phone and I can broadcast live on my station from this location 
if I needed to. 

Mr. Walden. And from my own experience, I know we were 24/ 
7 and unattended. But we weren’t the primary station. But we 
were set up so that the primary station, when it triggered, trig- 
gered all of our stations to do the alert. So we used to sign off at 
11:00 at night, like a lot of stations did. So we wouldn’t even be 
on the air. Now we are 24/7. I am out of business but 

Mr. Newberry. If I can make a point. I think that is the di- 
lemma that broadcasters face. We could sign our stations off the air 
at 10 at night and not have anyone there and not provide any serv- 
ice, or we can provide service 24 hours a day and have a very solid 
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emergency plan to make sure that our station is responsive in 
those overnight hours. 

Mr. Walden. Thank you very much. My time has expired. Now 
I will turn to the gentlelady from California, Ms. Eshoo. 

Ms. Eshoo. Thank you, Mr. Chairman. And thank you to all of 
the witnesses. I think that we had an excellent array of testimony 
on several subjects. 

I want to first go to Mr. Smulyan. But before I do, Mr. Chair- 
man, I would like to ask unanimous consent that — I have two 
pieces to place in the record. One, an Annual Consumer Survey 
Data 2012, and the other, activity and data use in megabits, which 
I think are pertinent to our hearing. 

Mr. Walden. Without objection. 

[The information follows:] 
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MyWireless.org» 2012 Annual Consumer Survey Data 

MyWireless.criT) reaches out to consumers annuatly to learn more aboi4 thetf satis^Uon levels and opinions about wireless servce. The 2012 edition 
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Key Findings 

• Wireless phone consumers remain highly satisfied. 

• Wireless consumers believe adding regulations 
would either make their service worse or make no 
difference. 

• Wireless consumers are very price sensitive - they 
oppose adding new wireless taxes and fees and 
believe adding new regulations would make their 
wireless service more expensive. 

• Wireless consumers believe current competition 
among wireless carriers provides them with enough 
choices so they can pick the wireless device, plan, 
options and content that best fits their needs. 


Survey Structure 
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• Applications 

• Digital Downloads 
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Consumer Lifestyle Back to Top 
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11 20 


30-40 41 «5 

62 44 

12 13 
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Streaming low quality music (64 kbps / 1 hour) 28.8 
Streaming high quality music (192 kbps / 1 hour) 86.4 


Low quality video (1 hour) 200 

High definition video (1 hour) 400 

Upload / download a 5 megapixel photo (JPEG) 1 .5 
Upload / download a 1080p video (1 hour) 2,000 
Upload / download a 720p video (1 hour) 1,000 

Download an average 400 page ebook 0,77 

Video call (1 hour) 75 

Typical email, text only 0.01 

Install Angry Birds on Android 1 9 

Install Need for Speed Shift on iPhone 1 79 

Download a 42 minute album from iTunes 85 

Note: 1 ,000 MB = 1 GB 


Mobile broadband usage by activity 


Source: Gigom, Jul. 8, 2011 

http://KiRaom .com /mobile/so-what-is-a-Rigabvte-for-mobile-users-anvwav/ 
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Ms. Eshoo. Now, Mr. Smulyan, you have been very clear that 
the broadcasters are not seeking to mandate radio chips in mobile 
devices. 

Mr. Smulyan. Right. 

Ms. Eshoo. But you have also raised the issue that in the Euro- 
pean market, what you would like to see in the American market 
is flourishing, but you are essentially blocked by the wireless in- 
dustry. Now I think that consumers have a lot to do with this, most 
frankly. And one of the pieces that I just asked to be placed in the 
record is really instructive. And I would like to hear your reaction 
to it. 

This is the 2012 edition of a bipartisan survey that was con- 
ducted by McLaughlin and Associates and the Penn Schoen 
Berland of 1,000 adults. And what it asks of the people that were 
contacted, other than making or receiving voice calls, which one of 
the following cell phone features is most important to you? And 
there is a long list: texting, Internet access, email, a whole long 
list. And it goes across all age groups, from 18 to over 65. 

Now of the some 12 or 14 choices, EM radio chip set, you know 
what, it is zero across the board. So how do you square that off 
with your testimony? You make it sound like there is something 
that you know tens of millions of people are clamoring for. And yet 
consumers across the board in this are saying, nyet. 

Mr. Smulyan. It is interesting you say “nyet” because you have 
a free market, probably, in the Soviet Union for this issue. We 
don’t have one here. 

In the rest of the world 

Mr. Shapiro. No. But you used the word “the free market.” This 
is consumers saying that they have no interest in it. You don’t 
want a mandate. Consumers are not interested. Now I think that 
if you can get people to put this in the sets and people can make 
up their minds, I don’t have any problem with that. And I am glad 
you don’t want it mandated. But I do think it is interesting that 
consumers across the board — from the ages of 18 to 29, 30 to 40, 
41 to 55, 56 to 65 and over 65, of all these categories — are not in- 
terested in it. It is zero. 

Mr. Smulyan. Interestingly enough, in this country consumers 
aren’t aware of this issue. It has become ubiquitous in the rest of 
the world. If you go into a phone store in London 

Ms. Eshoo. Let me ask CTIA or the wireless people or Mr. 
Guttman-McCabe, do you block this? Are you not allowing access 
to this? 

Mr. Guttman-McCabe. No, Ranking Member. And I think that 
is the point I tried to make in my original testimony. There is al- 
most a sense here that these devices don’t exist. And we had an 
intern yesterday spend 25 minutes and found 59 devices. And then 
we sent him out at lunchtime to go to Best Buy. He picked up the 
Best Buy catalog, which we use a lot. There are 26 devices in the 
center pull-out section of the Best Buy catalog. That is a third of 
the devices in that section that are EM chip-enabled. But what we 
are hearing from our manufacturers is the point that you made 
earlier which is, we are not seeing consumer demand for it. And 
yet it is right here in the center of Best Buy. It is not not available. 
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Ms. Eshoo. Sure. I understand that there are 40 phone models 
on the market today with the chip. So there is a discrepancy here. 
But it seems to me, long-short, that there is not consumer demand 
for it. That is my take on it. 

Mr. Guttman-McCabe. We have a survey 

Ms. Eshoo. I just have 6 seconds left. 

I would like to thank Mr. Westergren for what you have done. 
It is inspiring. What is the kind of royalty regime you are advo- 
cating for? 

Mr. Westergren. We are advocating for a technology-neutral re- 
gime, so give us all the same starting point, the same language, the 
same criteria, and let the chips fall where they may. We are not 
coming to you asking you for a specific rate 

Ms. Eshoo. Good expression. 

Mr. Westergren. Forgive me for that. I didn’t mean to do that. 
Just something technology-neutral. 

Ms. Eshoo. Thank you. Thank you, Mr. Chairman. 

Mr. Walden. I now recognize the gentleman from Illinois, Mr. 
Shimkus, for 5 minutes. 

Mr. Shimkus. Thank you, Mr. Chairman. I will go into this 
round of questions with a lot of trepidation because they are all my 
friends and it is a great panel. But obviously there are struggles. 
And many of you know who have come to the committee numerous 
times, that I am a late adopter of technology. I still have teenage 
sons so they push me to see what really the consumer — that is who 
is driving this — the youth, it moves fast, it moves quick. You can’t 
control it. 

But one thing that was raised, just an observation of the youth 
of our society right now is that I think this hearing thing is an im- 
portant thing because they walk around now with headphones on 
all the time, whether they are gaming or whether they are listen- 
ing, streaming, maybe Pandora, but then there it is Bluetooth over 
a headset device. I mean, I don’t know how we can really get a 
handle on that. 

But I deal with a lot of Korean vets and World War II vets who 
didn’t have ear plugs in when the artillery cannons fired. And 
hearing loss is a struggle for a lot of our society. So I don’t know, 
I just will put that on the record as something that — I see my son 
and I try to listen to make sure that it is not overly burdensome. 

I am going to tactfully steer away from some issues. And you 
know how tactful I am. 

In my local community — not in my district but next door — they 
have Art on the Square and there was a story — and it has been 
very successful in the last couple of years. One of the stories was 
how, from an iPhone, you could debit your payment with an app 
and a little connection device. And I have seen it happen a couple 
of times, too. Credit card readers. Thank you. Pretty good tech- 
nology, wouldn’t you say, Mr. Shapiro? 

Mr. Shapiro. It is terrific. It is a dongle, yes. 

Mr. Shimkus. How did that evolve? 

Mr. Shapiro. It evolved because innovators saw an opportunity. 
They solved a problem. I mean Apple does a great job in their 
stores of getting you in and out of there without going to a cash 
register, and their store is always full. There is a vibrant market- 
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place obviously for innovation in our country. And we lead the word 
in it and that should be our strategy. So every policy you look at, 
I suggest that you focus on will it be good or bad for innovation? 

As I think was Congresswoman Eshoo said so eloquently, tech- 
nology mandates choke off innovation. That is just a fact and that 
is just what we have to be cautious about. 

Mr. Shimkus. I was called yesterday by a reporter — and Anna 
would appreciate this — from The Dallas Morning News who is fol- 
lowing CMAS and digital texting of warning alerts based upon leg- 
islation that passed in about 2006, the WARN Act. 

So to Mr. Guttman-McCabe right there, if I am emailing or surf- 
ing the Internet on my smartphone, would I still receive a CMAS 
alert? 

Mr. Guttman-McCabe. Yes, sir. You will get a distinctive tone. 
It will alert you to it and it will pop up on your device. You do not 
have to do anything proactive. It is not an opt-in service. It is a 
service that will come to you. And by legislation, you will get the 
three classes of alerts. You can later decide not to receive two of 
the three. But you will proactively, without any effort on your be- 
half, receive those alerts. 

Mr. Shimkus. Which is a really good application. I was trying to 
remember when the heck we did that piece of legislation. And I try 
to remember. And I always fall back to my days in the Army, up 
a tree on west German soil when we were worried. The information 
we needed to have was which direction do we need to go in case 
there is an emergency and a disaster. And that texting ability is 
critical. 

Mr. Westergren, you may not want to answer this question be- 
cause it is top secret information. I am a Pandora user when I run. 
Seventies era. I am interested in how many people opt out or — 
what percentage of people eventually go back and say, I don’t want 
these advertisements? I want to pay the $3 a month for uninter- 
rupted? How many? 

Mr. Westergren. It is a very, very low, single-digit percentage 
that subscribe. 

Mr. Shimkus. So most people will put up with the ads or two, 
every three to five songs? 

Mr. Westergren. The vast majority, yes. 

Mr. Shimkus. I successfully treaded this without causing too 
much damage. I yield back my time. 

Mr. Walden. We will make note of that in the record as a first- 
time occurrence. 

I will now turn to Mr. Doyle for 5 minutes. 

Mr. Doyle. Thank you, Mr. Chairman. 

Mr. Newberry, I know there has been a lot of talk today about 
royalties and other issues. But I was looking at your written testi- 
mony. And about a third of it was devoted to FCC implementation 
of low-power FM and regarding power levels and second adjacent 
waivers. And I would just like to ask you a few questions for the 
record. 

You agree that the FCC regulates operating hours for radio sta- 
tions, right? 

Mr. Newberry. That they regulate operating hours? 
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Mr. Doyle. Does the FCC regulate operating hours for radio sta- 
tions? 

Mr. Newberry. Yes, sir. 

Mr. Doyle. And does it regulate what kind of antenna stations 
can use? 

Mr. Newberry. Not what model. It does set a technical require- 
ment for the station but it does not specify model. 

Mr. Doyle. And it regulates for underwriting and advertising? 

Mr. Newberry. For public stations, yes. 

Mr. Doyle. Are any of these issues addressed in the Local Com- 
munity Radio Act? 

Mr. Newberry. There are power requirements that are ad- 
dressed in there. There are specifications in terms of what the re- 
strictions on the power for the low-power stations would be. I 
haven’t read that act in detail for some period of time. 

Mr. Doyle. Right. I will help you out there since I wrote it. So 
it is not in there? 

Mr. Newberry. No. 

Mr. Doyle. Thanks. 

Now, you mention in your written testimony, you think the FCC 
should not allow LPFM stations to increase their power levels from 
100 watts to 250 watts because power levels are not mentioned in 
the Local Community Radio Act. The Local Community Radio Act 
was written to address the issuing of insuring licenses for LPFM. 
There are lots of other issues related to LPFM that are not dis- 
cussed in the bill, like power levels, but also operating hours, an- 
tennas, programming, and everything else the FCC has the author- 
ity to determine. 

I just want to make the argument for you that 250 watt service 
is still a very localized service compared to 50,000 and 100,000 
watt full-power stations. So in fact, translator stations routinely op- 
erate at 250 watts at greater tower heights than LPFM without 
any problems. So I guess my question is, as long as LPFMs are still 
required to operate under the same very strict interference protec- 
tions required by the Local Community Radio Act, what difference 
would it make if LPFMs run at a higher power level as long as 
they don’t interfere with neighboring stations? 

Mr. Newberry. Mr. Doyle, that would be comparable to if I have 
a radio station that has 25,000 watts of power, but it wouldn’t 
interfere with someone, so I could arbitrarily increase that power 
to whatever level I could reach my contours without causing inter- 
ference. That is not the way the system has been devised. That is 
not the way the system has operated. There are classes of stations. 
You have maximum power within each of those classes of stations. 
And that is how the FCC has operated for years. It is not get as 
much space or coverage as I can; it is operate a particular class. 

Mr. Doyle. Sure. But you acknowledge translators run at 250 
watts and there are not interference problems. 

Mr. Newberry. Yes, sir. It is a different class of station. 

Mr. Doyle. Yes, I understand. But I am just saying that since 
we already know that translators run at that wattage without 
causing interference problems, it wouldn’t be an interference issue. 
I mean, if the issue is interference, do you think that somehow a 
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low-power FM station operating at 250 watts would cause inter- 
ference that a translator wouldn’t? 

Mr. Newberry. Well, I think the issue is what the intent of the 
act of 2010 was that the NAB did go on record supporting and we 
advocated for. And that was these were to be microstations that 
cover particular neighborhoods, 100 watt stations at 100 feet. And 
that was the class of station that was authorized by that act. And 
that would be NAB’s position, just asking that the spirit of that 
legislation be continued. 

Mr. Doyle. Thank you. And let me ask you about the second ad- 
jacent frequency waivers, too. The act says that the FCC may only 
grant an LPFM station a second adjacent waiver if that station — 
and I will quote the act — “will not result in interference to any au- 
thorized radio service.” 

So a second adjacent frequency waiver cannot be granted to an 
LPFM station that might cause interference to any radio station no 
matter how far away, even outside that station’s protective listen- 
ing range. And if interference somehow happens anyway, the 
LPFM must suspend operations immediately. This is a much 
stronger standard than full-power stations have to abide by. 

So what I want to ask, in your written testimony, you propose 
that a full-power station should be able to review the second adja- 
cent waiver application of an LPFM station. This is on top of the 
already exhaustive interprotections that are enacted by the Local 
Community Radio Act. I am just curious why you find it necessary 
to have that extra layer of scrutiny. 

Mr. Newberry. It goes back to the principle of the concerns of 
the degradation of the quality of the audio band. You can look at 
what happened to the AM band in this country and see why the 
NAB was so protective of the second adjacent channels. The third 
adjacent does provide enough separation between the stations that 
it avoids an unintended consequence of interference. The second 
adjacent does cause more interference; that is a fact of physics. 

Mr. Doyle. But you acknowledge the act requires them to shut 
down immediately if that is the case. 

Mr. Newberry. Right. But what we are asking is that broad- 
casters have the opportunity to be proactive and avoid that prob- 
lem so that our listeners are not — that the listeners are not inter- 
fered with their habits of listening to our station. 

Mr. Doyle. But our experience has been that translators, which 
are higher than 100 watts, that only about 5 percent of translators 
have had to move or go off the air as a result of this kind of sce- 
nario that you are describing. So I am just curious; since it doesn’t 
seem to be a big problem and we have not had any issues with it, 
or very few issues with it, why you see the need for the extra layer 
of scrutiny. I see my time has run out. 

Mr. Walden. I will let you respond. 

Mr. Newberry. I would respond again by saying a different class 
of stations with different license intentions through the act of 2010. 

Mr. Doyle. Thank you, Mr. Chairman. 

Mr. Walden. Thank you, Mr. Doyle. 

I will now turn to the gentlelady from California, Mrs. Bono 
Mack, for 5 minutes of questions. 
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Mrs. Bono Mack. Thank you, Mr. Chairman. And thank you for 
this exciting, interesting hearing. It is great to have all of you here. 
We appreciate very much your testimony. 

I am just going to start by saying how important the delivery of 
music has become. But I am a firm believer that Shimkus started 
with dating ourselves. I will continue on in that vein. Way back 
when, when you used to buy a car, we actually used to look under 
the hoods and see what was under the hood of a car, what kind 
of engine it had. Nobody cares any longer. But we care what is in 
the dash. And that is the most important thing, whether it is Pan- 
dora or whatever it is. We are now buying two things, the gadgetry 
and the cupholders, I am convinced. 

My first question is to Mr. Israelite and then to Mr. Sherman 
and to Mr. Allison. Is there a lot of discussion with broadening the 
definition of a sync right? 

Mr. Israelite. The synchronization right, where you marry the 
music with video, is growing in importance for a lot of reasons; ob- 
viously, things like professionally produced music videos are be- 
coming more popular. They are making income now. YouTube user- 
generated content postings. So it is becoming a very much more im- 
portant income stream for songwriters. 

The good news is that it is in a free market. Our rights are not 
governed by consent decrees or compulsory licenses, so we get to 
negotiate the value of that which is a valuable thing. And in many 
instances the songwriter gets 50 percent of the revenue with the 
record label and artist when we are both in a free market, which 
is a wonderful thing for songwriters. 

The challenge is we are not built for licensing. So one of the 
things that we have been discussing among some of the interested 
parties is how we can set up a system that doesn’t change the free- 
market nature of licensing synchronizations but can make it more 
efficient so that when you need a mass amount of synchronization 
that there is a way to license it. And we had a pretty big ground- 
breaking deal with YouTube that NMPA entered into, which I 
think can be a model for how to do this in the future. 

Mrs. Bono Mack. Thank you. Mr. Sherman. 

Mr. Sherman. I agree with what David has said. And there are 
uses of sync now that are well beyond anything at the level histori- 
cally. For example, it is very common now to release music videos 
as part of an album. So we need more of an ability to license that 
stuff easily than the current system allows. So we have been hav- 
ing conversations to figure out how to do that. There is a lot of re- 
sistance to doing it under existing copyright law at section 115, but 
we are trying to find alternatives. 

Mrs. Bono Mack. Would either one of you care to clarify the dif- 
ference between a YouTube version of Lady Gaga performing — for 
example, one of her songs, and then I just pulled it up on YouTube, 
now there are various fans with, what, 50 million views of a song — 
is there a difference, whether it is Lady Gaga herself or if it is a 
fan performing that song and how the two would be treated? 

Mr. Israelite. Yes. Actually there is quite a big difference. Right 
now when a record label releases a professionally produced music 
video, it will license to YouTube or through Vivo the entirety of the 
licensing so that all of the money that gets paid goes to the record 
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label and the record label then is responsible for licensing and pay- 
ing the songwriters. Sometimes that is happening. Sometimes it is 
not. And we are going to address that. 

When a user posts a video that includes that music or, for exam- 
ple, does a cover song, then the person posting it is supposed to 
have the responsibility of getting that licensing. And one of the 
things we are trying to work out with YouTube is that for adver- 
tising that is now placed on those videos, YouTube is now actually 
paying directly the music publisher and songwriter for the use of 
that composition. So that is a tremendous step forward from where 
we were a few years ago when that music was being used and the 
songwriter wasn’t seeing any income from the use. So music videos 
are still a challenge for us, professional ones. User-generated, we 
have actually made more progress on with this type of ground- 
breaking deal with YouTube. 

Mrs. Bono Mack. Do you want to add anything? 

Mr. Sherman. That is right. 

Mrs. Bono Mack. Thank you. 

Mr. Allison, you are leaving tomorrow for Bonnaroo. So that is 
very exciting. I don’t know if you got the opportunity to play 
Coachella but I hope you will be at the Coachella festival next year. 
Can you speak a little bit about the importance of touring in rela- 
tion to all of this? 

Mr. Allison. Sure. I mean, touring is a major part of my income. 
It is at least half. And I would say it is the reason why I do what 
I do. I just want to perform. I just want to play the bass. That is 
my goal in life. And touring, I derive a certain percentage of my 
income from touring. 

I guess the big problem in terms of the performing rights part 
of the equation is that where I will have income from touring and 
I will have income as a songwriter, I don’t get income — a royalty 
stream, that is — as a performer. And I work in a kind of a field 
where as a musician, it is very collaborative when we make record- 
ings. We are working together. And we are getting of each other. 
When we are in the studio, people come up with great ideas and 
they throw them out there. 

We were talking before about the great bassist Carol Kaye, and 
she would contribute a great bass line to a pop tune. 

Mrs. Bono Mack. I know one in particular. 

Mr. Allison. Yes. And may go unrecognized. I guess you could 
say I have two jobs. I am a songwriter, for which I receive royal- 
ties. But I am also a performer, for which I do not receive royalties. 
And I am talking about terrestrial radio here. And usually if you 
have two jobs you get two paychecks. In this case, I don’t. 

Mrs. Bono Mack. Mr. Chairman, my time has expired. Thank 
you very much. 

Mr. Walden. Thank you. I was going to say we were going to 
play your music, but we don’t have a copyright agreement. 

I will turn now to the former chairman, Mr. Waxman, for 5 min- 
utes. 

Mr. Waxman. Thank you, Mr. Chairman. 

Mr. Shapiro, you mentioned in your testimony that advance- 
ments in audio technology have brought about more immersive, en- 
riching experiences for listeners. Some of these technologies are rel- 
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atively bandwidth-intensive. Are you concerned that data caps 
could potentially undercut these types of consumer experiences? 

Mr. Shapiro. Well, clearly these use more data. But generally, 
audio uses a lot less data than video. I think the consumers really 
understand what they buy and there will be transparency by the 
providers, and also that we have enough spectrum so that we can 
do this both wirelessly — well, wirelessly. I think wired is less of an 
issue now. We do have pretty good broadband deployment and 
there is increasing competition. But wireless definitely needs more 
spectrum because we are facing a spectrum cliff. 

I so much appreciate what was done by Congress and signed by 
the President recently in terms of private broadcast incentive auc- 
tions. But that will not be enough. And I think that should be our 
focus: How do we plan 5, 10 years out for this spectrum explosion? 
Because let’s be honest, it is just not about audio and new services 
and audio. It is about so many things which the U.S. is leading on. 

Mr. Waxman. Do you think the data caps could potentially un- 
dercut these? 

Mr. Shapiro. I think the broadband providers have certain rights 
to offer their product and the best thing we can do from a matter 
of public policy is to ensure vigorous competition. And the con- 
sumers understand what they are buying and it is disclosed very 
clearly. 

Mr. Waxman. Mr. Allison, you mention in your testimony that 
the Recording Academy has been very active on the issue of sound 
quality which would require increased bandwidth for higher resolu- 
tion streaming and downloads. Could you share with us your per- 
spective on data caps and how that might affect your efforts in 
raising the levels of sound quality? 

Mr. Allison. I have no strong informed opinion on that. That is 
above my pay grade in terms of data caps. But I can say as a musi- 
cian, sound quality is essential. I think art is an immersive experi- 
ence. And I come up in the era of vinyl records. Still have them, 
still listen to them. And now we are recording very high-resolution 
formats, 24 bit at the minimum, which sound incredible. And I 
think that having high-quality audio available has a lot to do with 
how people experience art. 

Mr. Waxman. Well, we hear a lot about the technology changing 
the business model for distributing music, but technology is also 
changing the business model for the artist in other ways. Have 
these new technologies and the Internet changed how you and 
other artists create, record, and promote your music? 

Mr. Allison. Well, certainly the recording side has changed a lot 
as technologies emerge. My first few records were recorded on 2- 
inch analog tape which sounds great. The last eight were recorded 
directly into a computer. So technology certainly has changed. Also, 
of course, as a small businessman — that is what I am, I am out 
there kind of hawking my wears, trying to get people interested in 
my music — I use social media quite a bit to try to get the word out. 
I think that has definitely transformed how musicians connect with 
their audience and hope to build their audience. 

Mr. Waxman. Mr. Westergren, you note that for many of the art- 
ists featured through your service. Pandora is the only air play 
that they have ever received. Why do you think these independent 
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artists have such a hard time getting their work on traditional 
radio? Have you seen changes in the traditional radio industry’s 
willingness to feature new or independent content in the last 15 
years? 

Mr. Westergren. I think it is a fundamental feature of broad- 
cast. I have been a fan of broadcast radio all my life. I have lis- 
tened to it, growing up with it. They can only play a single play 
list at a time, as opposed to the Web where you can stream literally 
millions of simultaneous completely different radio stations. So it 
just has a natural, innate ability to be much more inclusive. 

And if I may, to Mr. Allison’s comment, for touring. Pandora has 
the ability to alert listeners to local lesser-known musicians when 
they are playing. We have email addresses and zip codes upon reg- 
istration. We have actually been experimenting with filling clubs in 
small cities around the U.S. by inviting people based on musical 
preference. 

Mr. Waxman. So based on the preference that they have ex- 
pressed to you, you can inform them of a concert. 

Mr. Westergren. That is right. We hope to build a musician’s 
middle class, like I said. 

Mr. Waxman. Well, I appreciate the comments that all the wit- 
nesses have given and I think that this has been a very important 
and worthwhile hearing. Thank you, Mr. Chairman. 

Mr. Walden. Thank you, Mr. Waxman. I appreciate that. 

Now we go to Mrs. Blackburn from Tennessee for 5 minutes. 

Mrs. Blackburn. Thank you. Mr. Allison, I hope you enjoy 
Bonnaroo. 

Mr. Allison. I know I will. 

Mrs. Blackburn. It is a great Tennessee happening. Never been. 
I hear it is a great happening out there. 

Mr. Chairman, I would like to submit for the record some testi- 
mony from a musician named David Lowery. 

Mr. Walden. Without objection. 

[The information follows:] 
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June 6, 2012 

Members of the Subcommittee on Communications and Technology: 

Please find attached the presentation-tumed-blog piece I authored that weighs the pros and cons of the old 
record label system versus the new digital distribution models, from the perspective of an artist and 
veteran of the music industry. 

By way of background, I am a mathematician turned musician. After earning a degree in mathematics, I 
enjoyed success as a professional singer/songwriter with the bands Cracker, and Camper Van Beethoven. 

I have a gold and a platinum album, and eight top ten Modem Rock/Rock/AAA tracks. When 1 talk about 
the “Old Boss” (the record labels), I know of what I speak: 1 have been on a major recording label, I have 
been an independent artist, and I have even run my own label. I have also been an early-adopter of 
technology, and a technology entrepreneur, becoming involved with the start-up that evolved into 
Groupon. When I talk about the “New Boss” (the Silicon Valley crowd), I also know what I’m talking 
about, I can out-Geek just about anyone. 

I recognize that this is an unconventional presentation of these issues, but I hope that you will find the 
attached an informative, and perhaps even entertaining, consideration of the current state of audio as you 
consider the future. Music - like all art - is meant to be enjoyed, but the quality and value of art should 
never be sacrificed for convenience. 

Sincerely, 

David Lowery 

Contact information for Mr. Lowery is available via the Copyright Alliance; please contact Amanda Reynolds 
/arevntddsfSi.coovriehtalliance.orff: 202^54(b2243) for more irformation. 
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Meet The New Boss, Worse Than The Old Boss? 

By David Lowery (Copyright in the author, used by permission) 

I was like all of you. I believed in the promise of the Internet to liberate, empower and even enrich artists. I still do but 
I’m less sure of it than I once was. I wrote this because I want to start a dialogue. I feel that what we artists were promised 
has not really panned out. Yes in many ways we have more freedom. Artistically this is certainly true. But the music 
business never transformed into the vibrant marketplace where small stakeholders could compete with multinational 
conglomerates on an even playing field. 

In the last few years it’s become apparent the music business, which was once dominated by six large and powerful music 
conglomerates, MW, Clear Charmel and a handful of other companies, is now dominated by a smaller set of larger, even 
more powerful, tech conglomerates. And their hold on the business seems to be getting stronger. 

On one hand It doesn’t bother me because the “new boss” doesn’t really tell me what kind of songs to write or who should 
mix my record. But on the other hand I’m a little disturbed at how dependent 1 am on these tech behemoths to pui^ue my 
craft. In fact it is nigh impossible for me to pursue my craft without enriching Apple, Amazon, Facebook and Google. 
Further, the new boss through its surrogates like Electronic Frontier Foundation seems to be waging a cynical PR 
campaign that equates the unauthorized use of other people’s proper^ (artist’s songs) with freedom. I say cynical because 
when it comes to their intellectual property, software patents for instance, these same companies fight tooth and nail. 

Meet the new boss, he wants to collectivize our songs! 

The other problem? I’ve been expecting for years now to see aggregate revenue flowing to artist increase. 
Disintermediation promised us this. It hasn’t happened. Everywhere ! look artists seem to be working more for less 
money. And every time 1 come across aggregate data that is positive it turns out to have a black cloud inside. Example: 
Touring revenues have been up since 1 999, Why is that? Because more bands are touring, staying on the road longer and 
playing for fewer people. Surely you al! can see Malthusian trajectory? 

My company is faster than your company. 

Musicians are constantly derided by the Digerati. It’s usually after someone like myself suggests that if other people are 
profiting from distributing an artist’s work (Kim Dotcom, Mediaflre, Megavideo, Mp3tunes,) they should share some of 
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their proceeds with the artists. At this point the Digerati then proceed to call us “dinosaurs,” “know nothings” or worse. 
Suddenly your Facebook page is filled with angry comments from their followers . 

The most virulent of these folks are almost always unsuccessful musicians. It fascinates me. 1 can only surmise that part of 
their anger seems tied to the hatred of the record companies that rejected them. Successful (even marginally successful) 
musicians are often viewed as some kind of traitors. A special kind of hatred is reserved for these apostates. The file 
sharing/ cyber locker industry has figured this out and purposely stokes them with a faux populism. I would say it’s 
juvenile but it’s really more medieval. That’s why I call them Freehadists. People like me are actually looking out for 
these young musician’s rights. I am trying to keep the new boss frc»n taking advantage of them. 

Despite the tech lobby’s portrayal of musician as luddites or doddering old hippies, musicians-- especially independent 
musicians - are often the early adopters of technology. We are always a couple years ahead of the “straighf ’ business 
world when it comes to technology. As an example, we perfected “social marketing” before it even had a n^e. We were 
outsourcing and Insourcing services for our highly flexible virtual companies when Windows 3.0 was state of the art 

When it comes to the web, we not only understand the consumer side of the Internet we understand the producer/supplier 
side as well. And like any producer or supplier we want to be compensated. 11)6 reason the Digerati are so fixated on 
“what the consumer wants” is simply because most of them have only experienced the web as consumers. 

“The consumer wants music to be free,” they shout as they pound their tiny fists on their Skovby tables. 

The consumer also wants cars to be free. And beer. Especially beer. But any market involves a buyer and a seller. A 
consumer and a producer. If GM can’t afford to give away their product for free, it isn’t gonna happen. No matter what 
the consumer wants. 

Often overlooked by Digerati is the glaringly obvious fact that musicians and bands have long been a part of the new 
economy. We’ve been a web-enabled business since 1992. We’ve been a web-based business since Napster. Virtually 
every interaction that an artist and a fan have is web based. Even live concerts are web-enabled. The artist and the fan 
communicate about the upcoming concert thrpugh Twitter, F«:ebook events or traditional email. Recording has long been 
web enabled. We might all get together in the same spot to record basic tracks, but oftentimes overdubs and even mixing 
happens remotely, exchanging files and notes via the web. 
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So please forgive us if we roll our eyes at the EHgerati who tell us we need to “embrace the web”, “work the new digital 
ecosystem” or come up with a “new model”. It’s a little like your great aunt seeing you at thanksgiving dinner and telling 
you something like: “you should make some T-shirts for your band and sell them on tour.” 

You politely smile and try not to roll your eyes. 

Actually, that’s the number one “new model” that the Digerati suggest. Sell T-shirts at your shows to make money! This 
despite the fact it’s not new. Bands have been selling t-shirts at live shows since the early i970s. Recording albums to sell 
a few t-shiits is a terrible way to make money. Thanks for the advice, but no thanks. Plus t-shirts are just as bootlegable as 
music. 

“luformation wants to be free. Information also wants to be expensive^-Stewart Brand 

Everyone knows there a second half to his quote, right? I ask because I usually only see the first sentence bandied about in 
technology circles. 

Sound recordings are information. Sound recordings are not cheap to make. The technology is not the expensive part of 
making songs and sound recordings. It hasn’t been since the late 1980s. Many in the tech community blindly assume that 
recording budgets have gone down because the technology is less expensive and provides greater productivity. With 
absolutely no facts to back up their argument I often hear 

“Well artists are making less money but recording costs are lower, so the artists are doing okay”. 

In other words, technology has lowered your revenues in the fonn of unlicensed file-sharing on an industrial scale but 
that’s okay because Digidesign (the makers of Pro-Tools'^) has given back some cost savings. As if Kim Dotcom and 
Digidesign share the same bank account. These people believe in technology like it is a religion: the lord Technology 
Industry taketh, and The Lord Technology Industry giveth back. 

The data I have from recording studios says something different. Recording budgets are lower because artists spend 
dramatically less time recording. They Just don’t have the money. 

Recording budgets didn’t start shrinking until after the advent of file-sharing, circa 2002, while most of the improvements 
in technology and gains in productivity occurred in the early 1990s. By 1996 the home studio/pro studio production chain 
was firmly in place, with pro studios used for tracking and mixing, and home or project studios used for overdubs and 
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editing. If lower recording budgets were caused by improvements in technology, they should have started shrinking 10 
years earlier. 

Sound recordings are very labor intensive. If you want to n^e good ones you are relying on highly skilled labor. The cost 
of sound recordings is largely dependent on labor costs. Technological advances have little effect on receding cost. 

This is the main problem with the technologists* contention that recordings should be free. They seem to think that the 
only people who work on recordings are the touring performers themselves. Artists still have to pay for that highly skilled 
labor. 

Is the mix engineer going to follow us around on tour hawking his T-shirts to the audience? 

Freemiumatstas Of The World Unite! 

I’m what you might call a “Freemiumnista.” I was a Freemiumnista before there was an Internet I understand that not all 
interactions between fans and artists should be monetized. 1 get that you can give away something and make more money 
in the long run. Virtually every live show we’ve ever played is available for free on archive.org. Even before the internet 
we’ve encouraged and organized tape trees and later CD bum trees for distributing our live shows and we spend a lot of 
time trying to get people to buy our studio albums as well. 

Unlike a lot of the Digerati I have walked the walk. I still do. 

I’ve embraced many of the things that those on the tech side of the music business want musicians to embrace. But what 
many of you forget is that it is my choice whether I choose to give away my songs or sell them. It is my choice how and 
where to distribute my songs. It is my choice to decide which websites get to exploit my songs. Like it or not, the right to 
control one’s intellectual property (like songs) is a constitutional right. It is also part of every international human rights 
agreement. Technology company-funded blogs that think there should be no song copyrights are actually advocating 
violating my constitutional and human rights. 

Many in the digital music industry rightfully condemn the past exploitation of artists by record labels. But at the same 
time they seem to be doing the same thing. Trying to bully artists into giving up their rights so that companies like 
MegaUpload or YouTube can make money is the same thing. 

With exploitative record contracts the Old Boss tried to take your songs a dozen at a time and pay you pennies. The New 
Boss wants to take ALL of your songs, --past, present and future — and pay you nothing. 
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ril make technologists a deal; I’ll give up my song copyrights if you give up your software patents. Software patents are 
even less unique than your typical song. Talk the Talk. Walk Ac Walk. 

Nonsense Hippy Capitalism. 

When Napster and P2P came along, honestly I wasn’t pleased. At best, I was ambivalent. I thou^t that we’d lose sales to 
l^ge scale sharing, but Aat through more eftlcient distribution systems and disintermediation we artists would net more. 
So, like many other artists, I embraced Ae new paradigm and waited for Ae flow of revenue to Ae artists to increase. It 
never did. In fact everywhere I look the trend seemed to be negative. Less money for touring. Less money for recording. 
Less money for promotion and publicity. The old days of the evil record labels started to seem less bad; they started to 
seem downright rosy. 

This presentation grew out of Ais bit of hyperbole: Was the old record label system better? 

Under Ae old label system, it didn’t seem like Ae artists were literally starving and living in their vans like diey are now. 
Even the independent bands seemed able to stay in a hotel every once in a while and being a “Freegan” was a lifestyle 
choice, not a necessity. 

Sadly, I Aink the answer turns out to be yes and diings are worse now for musicians Aan they were under the old label 
system. This was not really what I was expecting and I’d be very happy to be proved wrong. It is hard for me to sing the 
praises of Ae major labels (I’ve been in legal disputes wiA two of Ae three remaining major labels) but sadly, I think I’m 
right. And Ae reason is quite unexpected. It’s seems Ae Bad Old Major Record Labels “accidentally” shared too much 
revenue and capital through their system of advances. Also Ae labels “accidentally” assumed most of Ae risk. This is 
contrasted wiA Ae new digital distribution ^stem where some of Ae biggest players assume almost no risk and share 
zero capital. 

I’ve Got a Great View, and the View Isn’t So Great. 

To be clear, when I’m talking about how Aings are now, Fm not talking about my band or my friends’ bands. I’ve owned 
a studio complex for 18 years. We’ve recorded everyAing from hobbyists to Lamb of God. High school punk rockers to 
octogenarian blues singers. My wife is a concert promoter of some note. She probably books over 300 artists a year. We 
share an oftice, and from where I write Ais, I feel like I have a comprehensive view of Ae music scene in the 
SouAeastem US, if not the entire United States. We live in a city Aat has one of the highest concentrations of musicians 
outside of Nashville and Austin. 
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I generally know what artists are grossing and I also have a pret^ good idea of what they are netting. If a four piece band 
shows up at the 40 Watt Club with two crew members, a beat up old van and they sell 200 tickets they are probably 
making about $150 a day, each. If a band shows up at my wife’s Atlanta theatre with two buses, a truck, 10 crew members 
and an eight piece band? Well I can tell you they need to sell H out or they (or the promoter) are losing money. Likewise, 
having detailed knowledge of different artists’ recording bud^ts and schedules through my studios tells me a lot about 
how much these artists are expecting to make from sales and touring. 

Artists have seen their most important assets collectivized by fiie>sharing. They no long control the distribution and 
exploitation of these assets. If this were happening to practically any other group of Americans there would be mass 
outrage and civil uiu^st. Other than Ted Nugent and John Popper most musicians are not heavily armed. Hence the lack of 
armed standoffs. 

Without the ability to effectively and fairly exploit their sound recordings the vast middle and lower class, the 99 percent 
of the music business has been impoverished. 

The Big Picture 

64% decline in recorded music revenues since advent of hie sharing. 47% decline since 1973. 

More artists touring, playing more shows, but for less people. 

Revenue from streaming for most artists is too low.* 200 record labels have puiied catalogs from Spotify. 

Recording budgets, studio rates and length of recording ressions are dramatically lower since advent of file 
sharing. 

Unscientific polling of bands at 40 Watt Club: Did you self enough copies of your last album to pay for 
recording? 100 percent answered *No.' 

Anecdotal evidence from small independent labels; Actively combatting hie sharing in hrst couple of weeks 
increases sales. In other words, hie sharing does reduce sales. 

• There have been a couple serious arguments that If artists received OJ-0.9 cents a song each stream this would be a 
"sustainable' amount. 'All yau can eat streaming' services would be able to charge a reasonable rate to the consumer 
and It would stabilize recorded music revenues or even lift them a little. 


Spock. 
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So this is the data I am looking at. It’s all aggregate and most of it is hard data. Those who argue things are better for the 
artist now usually cite anecdotal cases as evidence, cook the books by excluding data, or simply argue that there is no 
conclusive evidence that file sharing has had any effect on recorded music revenues. In other words it’s an unproven 
theory, like global warming, evolution and the roundness of the earth. It’s just a coincidence recorded music revenues 
dropped 64% since the advent of file sharing, 

I think the recording studio data is really important. This is art expense that is common to the independent artist and the 
label artist (label artists pay for recording out of their advance rrwney). Further, they can roll in revenue from live 
performance and other sources into the r^ording budgets, so you get an expression of the artist’s entire revenue outlook 
when you look at the recording process. The fact that artists are spending much less time recording can only mean they 
have less money, or expect to make less money. When hundreds of artists of all kinds do this simultaneously it’s hard to 
argue that artists are making more money. 

Improved technology is not the explanation. Technology may have produced some productivity gains, but not in the time 
consuming tasks of getting sounds, composition and arrangement. Many people who haven’t worked in a studio don’t 
realize how long it takes just to position microphones and instruments in a room to capture the sounds right. And every 
drumset, studio, microphone, piano, guitar amp and player is a little different. There are no shortcuts. 

No matter how good the recording engineer, he or she can’t make the drummer figure out the right beat for the song, what 
words the singer should sing or the melody of the guitar solo. No, the only explanation for why artists are spending much 
less time recording is the obvious one. Occam’s razor. Every odrer explanation adds assumptions. 

I’m With Stupid. 

“But wait a minute, I keep reading stuff on the internet that says artists are doing much better now? Why do so many 
people think artists are doing better?” 

Let me give you an amusing answer and a serious answer. 

The internet is making us stupider. You can make a strong mathematical argument to this effect. The internet is an 
entertainment medium. It propagates what is entertaining. The internet does a much better job of propagating the wacko* 
tin-foil-hat way-out-in- the-iong-tail untruths than it does propagating the sober accepted scientific facts that live in the 


head of the curve. 
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Wacko-tin-foil-hat is way more entertaining especially if it claims to be true, i’m not knocking it because the entire 
Camper Van Beethoven oeuvre is based on these kinds of untruths. It’s much more exciting to believe that global 
warming is a hoax or the RIAA is throwing old ladies in jail for singing happy birthday to their grandchildren in YouTube 
videos. 


Here is a chart that a well intention but hopelessly un-infomied friend shared on my Facebook page. 




Remember this the nert time 
you hear that free downloads 
are harming the musiclang. 

9 T4«tl>sr«c<a 


If you look at the chart you will see that it is wildly non-factual: 

• It includes percentages of revenue from record sales going to the agent. Agents only charge fees on live 
performance. 

• Fonner record label (7!) 

• The studio. Usually paid a flat fee not a percentage of sales. 

• The manager slice is too large. 1 5%-20% of net on recorded music not gross as represented here. 

Yet, it’s been shared over five thousand times, How many hundreds of thousands of people have absorbed this as fact! 

In actuality, a much higlier share of revenue goes to most artists under a typical record deal. In the 1990‘s, typical deals 
were 15-25% of wholesale. I’m told some superstars got as much as 50%. Add another 70-95 cents for mandatory and 
statutory “mechanical royalties”and your “typical’ artist was getting more than 25% of wholesale on physical CDs. 
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Further mechanical royalties are paid regardless of whether a record is recouped or not. So “downloading a album” 
almost always takes 70«95 cents out of the artist’s pocket, even if the artist is recouped. 

This negative view of record deals is the result of what I call “tiie whiner bias.” You only hear about the “bad” record 
deals. And believe me, there were bad deals out there, however, most weren’t. But what artist is going to go out and say 
“Man my record label is paying me so much money it’s amazingly fair!”? 

Also people often confuse artistic conflicts with monetary conflicts. Record labels definitely sought to control artists 
creatively. But as Morrissey notes: ’'you could have said no, if you wanted to, you could have said no.” 

I remember being told to dress in powdered wigs and 18th century clothing for a video. I said no. 

Then there is the matter that most record deals end badly. Record deals end when the artist Is no longer selling enough 
albums to justify the deal. The artist is then dropped, which leads to a very public falling out. 

The more serious reason that people think artists are doing much better post Napster? There has been a concerted effort by 
a certain part of the tech blogosphere to paint a rosy picture of the music industiy. They have two techniques: 

1. Totally misleading fake studies. Like the Computer and Communications Industry Association’s ’The Sky is 
Rising” Report. First off this was passed around as independent research when it was actually industry lobby 
generated propaganda. Among the most outrageous obfuscations and bizarre metrics: Including gaming revenue to 
help disguise recorded music revenue decline, Not mentioning the drop in live music revenues in North America, and 
creating the bizarre metric of “number of recorded music transactions” instead of using recorded music revenues. 
Recorded music transactions are up because people buy individual tracks now instead of I album of 10 songs. Get it? 

There are 14 academic peer reviewed studies that paint quite a different picture. Yet you rarely see these quoted by the 
digerati. 

2. Anecdotal Examples. Ok Go is a success story. Louis CK is another success story. But the music business is like the 
casino business. You can't look at one or two players’ winnings and tell how the casino or ail the other players are 
doing. And tike a casino, the house lets a few people win but overall the game is rigged. 

The Future of Music Coalition, or as I like to call them the Fooling our Musicians Coalition, seems to be the new 
innovator in this field. Their recent “case studies” seem to be taking it to the next level. They appear to have combined 
misleadingly titled studies with meaningless anecdotal information. 
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Example l.Are Musicians benefiting from Music Tech? 

Their conclusion is a resounding yes, but dig into the paper and you find that by “benefiting” they mean things like “being 
able to keep in touch with fans through Twitter” and being able to use .Zip files. While the .Zip file was a real game 
changer for musicians, especially banjo players, most people reading the headline and not reading the article would think 
they were addressing a much more important question: 

“Despite the loss of revenue to file sharing has technology allowed the artists to make up the loss of revenue in 
other ways?” 

We ail know that Twitter allows us to talk to our fans already. This has been established. Why did FOMC need to do a 
study on this? Anytime I read something put out by the FOMC I find myself asking “what exactly was the point of that?” 

Example 2. Case Study: Indie Rock Composer’Performer 

Their “case study” of the veteran 13 year indie rock musician-composer showed that this particular artist had increasing 
revenues in 2008-2011. Why not 1999-201 1, since the aitisfs professional career began in 1999? Also, the artist’s identity 
was not revealed, and FOMC refused to release raw data. Further, they refused to publish actual total dollars in revenue, 
instead they only published relative percentages of revenues and expenses. When pressed on these matters on the Digital 
Music News blog, the FOMC study director refused, citing ’’privacy concerns”. Whose privacy concerns? 

I call foul. I don’t think the FOMC wanted to release the raw data because as clever bloggers deduced, it appears this 13 
year veteran artist netted less than $34 thousand in his/her best year (they interpolated this from the percentage assigned to 
American Federation of Musicians dues). “Famous indie rocker only makes S34k a year!” was not a headline they wanted 
to see in relation to the study. 

Why would self-proclaimed artist advocates publish such a study? 

I don’t really know, but the FOMC is relentlessly praising technology and the technology industry. Fawning might be 
more accurate. In fact, they spend way more time talking about technology issues than they do issues of interest to 
musicians. Just look at their blog. It’s as if there was an organiz^Uion called “Friends of Mary Todd Lincoln” but ail they 
did was talk about the theatre. 

"Creators must be able to maximize value Jrom their copyrights in a legitimate digital marketplace. We 
understand the very real problem of intellectual property infringement and its impact on the music ecosystem. We 
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also share the convictions of those who depend on the internet in practically every aspect of their lives and 
careers that free expression and entrepreneurship we too important to be undermined by overly-broad policy, 

“We look forward to working with our many friends in the music and arts communities, as well as those in the 
innovation sector to find ways to achieve stronger protections for artists while preserving the dynamics of 
innovation and expression that are the engines of the internet . " 

-Casey Rae Hunter Dept Director Future of Music Coalition. Statement on Intellectual Property Bills “Reset”. 

“Free expression” and “binovation” are tech speak for being able to use artists’ songs, sound recordings, films, photos and 
books without having to license or share any revenue. 

And step back for a second. Look at the absurdity of this statement. How the heck are indie artists making $34k a year 
slowing down and preventing Google and other billion dollar companies from innovating? 

And why am I pointing this out instead of an organization that claims to represent artists in the digital world? 

Maybe if the “Innovation Sector” spent a little less time “innovating” novel legal arbitrages, trying to intimidate 
strugglin g indie film makers by posting her DMCA takedown notices on the appropriately named www.chiHingeffects.org 
or wasting shareholder dollars building driverless cars they wouldn’t need the subsidy that the unlicensed use of our music 
is providing them. But I digress. 

And referring to the lech industty as “The Innovation Sector”? I mean is it possible to be more of a sycophant? This is 
why I’ve started calling FOMC the Fooling our Musicians Coaliton. Helping musicians does not seem to be at the top of 
their agenda. 

White Riot. 

If we’re going to have a dialogue about this, we need to be honest. So let’s be honest. The ftct that many in the tech 
community keep saying “artists and record labels need to find a new model” is an admission that the current digital status 
quo doesn’t work. Not for the artist anyway. As I will explain, it actually makes a lot of money for a lot of companies. 

First I need to point out that there is a stable digital music distribution model. We are not still trying to invent h. It’s been 
here for at least 10 years and has been relatively stable R)rthe last six. It has three legs: 

1. File sharing/Cyber Lockers. MegaUpIoad, FirstLoad, Pirate Bay, Bittorrent etc etc 

2. Streaming type services. Pandora, Spotify, YouTube, Grooveshark, etc. 
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3. Digital Music Stores. iTunes, Amazon Mp3, Rhapsody, Google Play etc 

This digital distribution model is firmly entrenched with all ofthe “distributors” revenue models firmly in place and, with 
the exception of streaming, solidly profitable. 

File Sharing. 

Unlicensed File-sharing sites make money oft' advertising and upgrades that allow faster downloads of unlicensed 
materials. As demonstrated in the video “Pop up Pirates,” Google and other web advertising companies make money 
placing ads on these site, as well as making money from people searching for things like “download we are young fun.” 
Let me quickly demonstrate. 
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Note the first two sites are unlicensed; the artist’s own site is third, iTunes is fourth. There is a lot of data on how 
important it Is to be the first or second link in search results. This is when the Digerati suddenly become ignorant of 
consumer behavior on the web. 


“Nah....you really think unlicensed file sharing has any effect on legal sales?” 
Let’s click on the MpSskull link. 
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As you call see, Mp3skLJll.com is making money from that H^tz ad. I’m sure it’s not much per view, but considering this 
is the number one song in the country, it likely adds iqi. And the web advertising company that placed it there is also 
making money. These are not small companies. And some of these file shm’ing companies (Kim Dotcome and 
MegaUpioad, for example) are making big money. 

Now an artist or record label can request that Google fake these links down by filing a DMCA takedown notice, I 
sometimes do this. Usually only if an advance copy has leaked and my album is not cominercialiy available yet. But look 
what happens when you file a DMCA takedown notice with Google. 

First, redo the search, this time for a 50 Cent track. 

Google 



Scroll down a bit and you will find that Google has included these strange notices: 
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In response to a complaint we received 
under the US Digital Millennium 
Copyright Act, we have removed 1 
resultis) from this page. If you wish you 
may read the DMCA complaint that 
caused the removal(s) at 
ChillingEffects.org" 
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Google removes the, links because it is required to do this by law. But the next part is not required by law. 

Google has chosen to proclaim it has removed this link, and H provides you with a link to the complaint on the (ironically 
named) Chillingeffects.org. If you click on “read the DMCA complaint” you are taken to www.chiliingeffects.org. where 
you get to see the actual complaint. But more importantly, you also get to see the offending links. The unlicensed 
download link you wanted is just one extra click away. 
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Copy and paste the link into your browser and you can download the file. So realty nothing has been accomplished. I can’t 


imagine I’m the first one to discover this. (I can’t fmd a DMCA agent for Chiliingeffecls.org. If they happen to not have 


one aren’t they liable for posting these links under DMCA??) 


This is why Google is the giant of the “Innovation Industry;” here is one of the most beautifully executed legal kJiddges 


I’ve ever seen. Google crushes the spirit of the law while keeping to the letter. 


The new boss thinks we’re stupid. 


Apparently they are partially right because Stanford, UC Beiiceley, Harvard, University of San Francisco, George 


Washington School of Law, Santa Clara University of Law and (inexpl icably) The University of Maine are ail listed as 


sponsors of this website. 


This is from the home page of www.chillingefTects.org : 



Monitoring the legal climate for internet activity. 
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A joint project of the Electronic Frontier Foundation and Harvard, Stanford, Berkeley, University of San 
Francisco, University of Maine, George Washington School of Law. and Santa Clara University School of Law 
clinics. 

There is a bunch of murabo jumbo on this site about how it*s supposed to help individuals navigate through the DMCA 
legal thicket. They claim the idea is to combat the Chiliing Effects of DMCA on free speech, lliis is all fine and dandy if 
the typical individual needing help was some poor Innocent teenager who didn’t know it was not 1^1 to share long clips 
of Hugo on her movie review blog. 

But dig into the site and you will find that almost all the actlvi^ is Twitter or Google publishing the DMCA takedown 
notices they receive. Because you must list your legal name and address on these DMCA notices, 1 believe these are 
published to specifically intimidate those who ask for links to be removed. I certainly think twice before I file one of 
these notices with Google specifically because there is a good chance Google will put me this on this site. 

Congrats on making it easier for the rich, powerful and unaccixinmble to intimidate the little guy! 

So how much does the file sharing part of the digital ecosystem share with artists? 

Zero. Nada. Zilch. 

Old Boss: pays the artist too little. New Boss: pays the artist fK>thing. 

This part of the new digital ecosystem is clearly worse than the old system. Plus, at least one player profiting from this 
system seems to be trying to intimidate the artists into not exercising their rights. 

Streaming 

When I refer to streaming I include not only Spotify, Pandora and other similar services, but also YouTube. Virtually 
every song Tve ever written is streamable on YouTube, even if it’s Just a static shot of the cover and the audio uploaded 
by some well-meaning fen. 

Pandora pays the artists according to statutory rates. Personally I’m happy that Spotify is attempting to pay artists, even if 
it’s not really enough yet. YouTube wouldn’t pay anything if it didn’t have to, so they don’t get my thanks. And 
Grooveshark pays nothing to artist. 

First thing you need to know about streaming? Aside from Pandora, there is a huge dispute about how much any of these 
services pay. And unfortunately I won’t be able to clear it up much. 
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I have friends, artists and record label execs who swear tb^, or ^eir artists, are receiving about .3 Co .6 cents a spin from 
Spotify (a rate some regard as “sustainable and equitable”). Others swear that’s not true and that the royalties are more 
like hundredths or thousandths of a penny. 

I’ve looked at royally statements from various artists and both groups appear to be right. 

I’ll just add my voice to the call for transparency in Spotify and ail streaming licensing. It’s never good when there is no 
transparency. It inevitably part of some scheme to take advantage of someone somewhere. Usually the artist Or to quote 
P.J. O’Rourke “Complexity IS fraud”. 

Regardless, in the last few months, a lot of artists have come out with their personal stories on how their revenues from 
streaming are quite small. 

When pressed on this, Spotify seems to point the finger at the record labels. And the record labels point back at Spotify. 
And curiously one label, UMG, seems to defend Spotify more than the other labels. No one knows what deal UMG cut 
with Spotify but clearly they have some sort of stake in the service. How this effects revenue flowing to artists is 
unknown. I belive that UMG needs to clarify. 

So for now let’s just say artist’s share of revenue from Spotify and other streaming services is: 

Unknown and subject to possibly shady deals. 

Sounds just like the old boss right? 

The White Hats. 

Finally, what about the “white hats” in the digital music ecosystem? By this I mean the legitimate digital music stores like 
iTunes, Amazon’s MP3 store. Rhapsody, eMusic and Google’s Play. I call them white hats because this seems to be the 
only part of the digital music ecosystem which has consistently paid artists. Still if you dig into how the money gets split 
you start to encounter problems when you compare it to the old record label system. The big stores take about 30 percent 
of gross on a 99 cent song. But here is the catch: if you are an independent artist, you have to go through an “aggregator” 
to get your songs into these big stores (ie iTunes/Amazon). This will cost you a minimum of 9 percent. In this case, 
Google is an exception and should be commended for not requiring the aggregator for their store. However, iTunes 
represents about 70 percent of the digital music market. Amazon is a distant second (roughly 1 3 percent) and I could find 
no data on Google’s music store, now called Play. So for now, let’s just focus on iTunes. The genius of Steve Jobs was 
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that he was not afraid to be greedy. Like most Apple products, Steve Jobs built the thing he wanted and picked the price 
and margin he wanted. This is commendable in a CEO. That's why 1 own Apple stock. ! doubt there were any consumer 
studies. He didn’t really negotiate with the suppliers and consumers on price. A kind of take it or leave it proposition. 
Fortunately, it paid off for Apple. 

When you are building a brand new digital music store, a concept no one else has ever really done on a i^ge scale there is 
considerable risk. So In 2003 (when the iTunes store launched) a 30 percent margin is totally justified. Nearly a decade 
later, after the concept is proven, after the store has brought millions of new consumers into the Apple ecosystem, and 
after billions of dollars of hardware have been sold, is 30 percent still a reasonable margin? It’s no longer a risky 
proposition, and I say no. My techie friends immediately point out that ail those servers, all those engineers and all that 
software is really, really expensive. So what does this say about the theory behind disruptive innovations? 

Disruptive innovations are supposed to be much, much cheaper than what they “disrupted.” Thus if the mom and pop 
record stores could sell physical product profitably on a 40 percent margin with all that shipping, returns, breakage, 
shrinkage, real estate and stoned employees AND big chains like Best Buy and Walmart with their deep discounts could 
sell music on a 20 percent margin, then the only conclusion is that the iTunes store is incredibly wasteful and inefficient 
way to do business. I don’t think that is the case. I think that selling music as mp3 downloads from Apple/ Amazon servers 
has to be more efficient than shipping thousands of breakable CDs all over the world. I think what has happened is that 
over the years that 30 percent margin has become parasitic. Parasitic in an economic sense meaning it’s not really 
justified by the value it’s adding. The 30 percent Is simply the result of ITunes/Amazon being more of a bottleneck or 
gatekeeper. The fact that sites like www.bandcamp.com and www.cdbaby.com can do the same job on a lower margin 
suggests that the 30 percent is artificiaHy high. I know the “Apple-can-do-no-wrong” crowd is sharping their knives right 
now. But hear me out. If the market lets Apple take 30 percent, they should take 30 percent. The part of me that is an 
Apple shareholder applauds this action. And Apple should continue to charge this margin until it is forced to lower it by 
its suppliers or competitors. 

Until Apple really has some reasonable competition, until the music conglomerates figure out it’s in their interest to 
license new online stores, to create other competitors cheaply and efficiently, iTunes is not going to have any competition. 
And as iTunes sales grow and physical sales shrink, Apple’s market share is only going to get bigger. Apple will become 
more powerful and behave more like a monopoly. If iTunes reccH’ded music store were its own separate company, its gross 
revenues would represent over 30 percent of the market. It would be the biggest recorded music company by revenue 
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except UMG. Apple is the most valuable company in the world. In a way you can argue that Apple iS The Man 2.0. But 
unlike UMG , WMG or Sony, Apple (or any of the dlgitd music stores) does not recycle any of their revenues back into 
the creation and development of artists and songs. And this is part of the problem. 

What percentage of revenue from digital sales goes to an artist on a record label? 

This is a long and fairly complicated calculation and I’ll save the details for my book. But the percentage of revenue that 
goes to artists on a label is about the same as under the old record label model. It may be slightly better because there have 
been some improvements from the artists perspective. For instance the old record company scam known as “free goods” is 
impossible to justify with digital downloads.Underthe new digital model i calculate that most label artists get between 
15%- 35% of wholesale. For example the most recent of my recording confracts says I should get a total of 20.5 cents on a 
99 cent song (including mechanical royalties). This works out to 29.7% of wholesale. So this part of the new digital 
paradigm is about the same as the old record label system. 

So when you compare share of revenue for artists on record labels under the new digital system to the old system it looks 
pretty good. At least until you consider the fact that the price of music has dropped. For instance, an artist’s royalty on an 
album is now calculated at $6.90, not at a $10.00 wholesale price as it was in the 1980s. This drop in the price of music 
was inevitable, but the record label ’s expenses fell considerably in the switch from physical to digital products, whereas 
the artist’s expenses (the recording budgets) did not. So this had the effect of reducing artists’ net revenues and shifting 
revenue towards the record labels. For the new digital distribution model to be as “fair” to the artist, the artist share of 
download revenue should have increased. Instead, it stayed the same or increased only marginally. 

But let’s look at this in real dollars. Let’s take my artist royalty rote of 16 percent and compare who gets what under the 
old pre digital system and the new system (this is including the mechanical royalty). 



When looked at this way, you can see the problem. Artists’ revenue fells, but the artist still needs to pay for recording. 
Record label revenue falls, but the new digital distribution system provides them enormous savings. They have eliminated 
manufacturing warehousing and shipping costs. 

And then there is that iTunes store 30 percent, which seems high to me. What is their risk? Especially today in 2012? Do 
they really deserve more per album than the artist? At least the record labels put up capital to record albums. At least the 
record labels provide the artist with valuable promotion and publicity. Historically, in the music business, when someone 
was taking more than 20 percent of gross revenues that had some “skin in the game.” They risked losing a lot of money. 

Between the record labels and the digital retailers like iTunes, once again the artist gets squeezed. If you add to this the 
cannibalization of sales from streaming sources that pay too little, and illegal file-sharing that pays nothing at all, you can 
see why the artists have much less money now. This also helps explain why artists are spending dramatically less time and 
money recording. 

The New Boss - in this ca.s'e Apple - takes 30 percent, takes no risk and provides the artist with almost nothing in return. 
Always look for that Union Label. 

in the late 1980's through the late 1990's the Music Business experienced a boom. Though not as big as some have 
reported - when adjusted for inflation and population only 13 percent higher than the previous peak in the i970s- 
nevertheiess it was a boom. It is instnictive to look at what the record labels did with their profits when it was flush with 
cash. They created what I like to call “The Grunge Bubble.” Record labels bid up tlie advances for new artists to unheard 
of levels. Unknown rock bands were getting signing bonuses of $750,000 dollars. 
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The record labels flush with cash not only dumped a lot of money into signing artists directly, they also gave money to 
other people, veteran artists for instance, myself included, to start our own sub-labels. Then the sub-labels went out and 
gave that money to other artists as well. This was a really good time to be an artist. 

But here is the important point: record labels value content and content creators. Yes, they kept a lot of money for their 
executives (although even mid 1990's music executive pay is dwarfed by today’s tech executive pay), but record labels - 
unlike tech companies - know they built their businesses on those who create content. Therefore, when they were flush 
with cash they set out to buy the services of as many artists as they could. This had the effect of sharing the wealth with 
musicians. It may have been uneven, it may have been wasteful, it may have not touched every artist, and the labels may 
have pocketed most of the revenue, but at least they felt they needed to give something back to the content creators. They 
knew artists created something of value. 

For a very long period of time record labels provided a decent living to thousands of lucky artists. They may not have 
guaranteed an artist riches, but It was like having one of those good union manufacturing jobs. In fact, you could have 
your royalties paid to you in such a way that you qualified as an AFTRA/SAG member, and then you had union health 
insurance and a pension. Unlike the tech industry the music conglomerates are pro-union. 

Now look at the “Innovation industry.” They do not value content. In fact, they argue they are doing the content creators a 
huge favor by “distributing” content. They think their services and networks are the only thing of value in the digital 
ecosystem. This is like the owner of Shoreline Amphitheater thinking people are paying for the privilege of sitting on the 
chairs. Further, they seem collectively obsessed with their own self-proclaimed genius, while regarding we lowly content 
creators as some sort of ungrateful wretches. Just look at how their biogosphere surrogates talk about musicians. If Wall 
Street titans hadn’t claimed the mantle “Masters of the Universe” in the 1980'$, the zeppeiinesque egos of the tech 
industry would claim it. 

A friend of mine who works in Silicon Valley likes to point out that Silicon Valley is the new Wall Street. 

And just like Wall Street, the tech industry has funded an army of fx-ofessional Washington lobbyists to weaken, undo and 
even eliminate laws it finds inconvenient, [n this case, those laws are copyright protections for artists on the internet. The 
desired result is that intemet/tech companies will never have to pay for using artists’ songs, movies, books and photos. 

The New Boss doesn’t value what you create. And the New Boss would like to change the laws so that your songs are no 
longer yours. 
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Freebird. 

So at last we get to the part of the new digital paradigm where things should work as promised: the independent artist on 

their own label who directly releases their recorded music through ITunes, the Amazon Mp3 store, and other outlets. This 

is where we would expect to find the artists benefiting from the process of “disintermediation.” This is where we should 

find the artists that are capturing the lion’s share of revenue. This is where we should find that vibrant marketplace of 

small stakeholders competing with multi-national conglomerates. This is where the playing field should be even. This is 

what the tech visionaries promised us anyway. 

What percentage of revenue from digital sales goes to an independent artist? 

iTunes/Amazon: 61%* 

Google Play: 70% 

Bandcamp: 85% (minus fees}** 

Cdbaby: 75% 

Directly off the artist's Website: 100% (minus fees) 

*Requires using an aggregator like Cdbaby, generally 9 percent fee. 

**!t appears that Bandcamp pays after the credit card / paypal fees are deducted. 


Given this data, it is clear that the best thing for an artist is to sell fans digital downloads of their music directly off their 
own website. And indeed, that is what most artists try to do. And the most engaged fans will go to your website and buy 
your music that way. Failing that, an artist could also sell their music through Bandcamp or CDbaby and net a little more 
than they would on iTunes. 

Here’s the problem with that: Facebook, YouTube and Twitter ate our web traffic. 

It started with Myspace and got worse when Facebook added band pages. Somewhere around 200$, every artist I know 
experienced a dramatic collapse in traffic to their websites. The bitemet seems to have a tendency towards monopoly. All 
those social interactions that were happening on artists’ websites aggregated on Facebook. Facebook pages made mwy 
band’s community pages irrelevant, because Facebook is so much more convenient for y(^ fans. Because an artist’s fens 
are probably already on Facebook all day anyway, it’s so much easier for them to interact with other fans and artists on 
Facebook. 


Today, most artists I know primarily use their websites to manage their Facebook and Twitter presence. There are band- 
oriented CMS services that automatically integrate with Facebook and Twitter. They turn your website news, tour dates 
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and blog posts into Facebook events, Facebook posts and Tweets. Most band websites now function more as a backend 
control panel for their web presence. 

In the mid>I990’s, bands had complex websites and fulltime web masters. This is really rare now because Facebook, 
YouTube and others have absorbed all our web trafTic. Managing a unique website is not really worth the time you put 
into it unless you are a very popular artist. And the only reason fans would go to your website often is if you have unique 
content for your visitors. Yes some of us sell swag and downloads on our websites but unless you are a really, really 
popular band, or you have a major record label that can help you promote your website, it’s generally a few hundred of 
the most ardent fans that ever spend any time on a band’s website. 

Think of websites as TV networks or TV stations. A very popular channel has enough viewers and revenue to justify 
creating its own content. A little public station in a tertiary market does not. Admittedly, not having unique content 
because you are too small is a self-reinforcing dynamic. But it’s one that I have found is virtually impossible to conquer 

I spent 40 hours shooting and editing a video for the song “Raise 'Em Up On Honey” and put it on my website. It received 
several hundred views on my website then slowed to a trickle. But the version on YouTube got tens of thousands of 
views. I had to put it on YouTube. It would have been stupid to have not. My fans are all on YouTube watching cute cat 
videos. They can see when I add a new video to my channel. Why bother going to www.davidlowerymusic.com? 

A similar situation occurs with the process of selling music online. Our fans already have an iTunes account. They already 
have a credit card on file with Amazon. That small hassle of getting your credit card out of your wallet to buy music 
directly from the artist website is a giant hurdle that most people will not jump over. The internet has a tendency to 
monopoly because we are lazy. 

65% 

iTunes and Amazon account for approximately 83 percent of the digital music market, and this duopoly share about 61 
percent of revenue with the independent artist. Now let’s assume that the artist manages to sell some music directly off 
their website and a few other slightly more generous stores like www.bandcamp.com or CDBaby and round up the artists 
share of digital download revenues to 65 percent. 

This is pretty good. It dwarfs the revenue that record labels shared with artists. And indeed there are some spectacular 
success stories of artists selling their music directly to fans and making a lot of money. Imagine how much Radiohead 
made off the album they sold directly to their fans. 
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These are the stories that you hear when the tech true believers, the evangelicals ecstatically shout “Things have never 
been better for musicians!” 

While that is true for these musicians, is it true overall? Is it better for musicians as a group? Consider lottery winners. I 
can find three or four Jackpot winners and say ‘Things have never been better for Lottery players,” and this would not be 
true because we are not accounting for all the losers. The house or the lottery always wins, but there are just enough 
winners that keep people playing the game. And this is exactly how the new digital paradigm works. It’s a lottery. A few 
musicians win every year, but overall money steadily flows to file-sharing companies, YouTube, AdSense, Google, 
Apple, Amazon, Spotify and the record labels. 

Artists haven’t been liberated. We’ve been enslaved in a new and fancier way. It’s been sold to us as freedom, Michael 
Robertson of Mp3tunes has been on a crusade to “liberate” artists like Pink Floyd from their record companies. Liberate 
them how? Take their songs and share them on Mp3tunes then share none of the revenue with Pink Floyd? Why would 
they do that? At least EMI pays them something. 

Meet the new boss, worse than the old boss. 

When I Win The Lottery. 

The music business has always been a lottery. This is nothing new. It has always been ruled by unpredictability and luck. 
That’s why you often hear something like this attributed to Ahmet Erlegum: 

“The secret to the music business? Throw ten records against the wail and see what sticks.” 

Never mind that I can find no evidence that he ever said this, this is clearly how the music business has worked for a long 
time. It’s built into the very structure of the business. In the 1960s when a music scene would pop up someplace like San 
Francisco (Haight Ashbury) or Boston (The Bosstown Sound), record companies would come in and sign anyone with 
long hair and a guitar. They did the same all through the 70s, 80s and 90s. Thai’s what they did during Seattle’s Grunge 
Bubble. Historically, the companies that tried to be selective and only pick the stars were no more successful than the 
companies that were not selective. From this, record companies learned to spread their bets around. In this way record 
companies have long resembled hedge funds, venture capital funds or “black box” trading firms that buy hundreds of 
longshot bets, losing on most of them, with the few winners paying spectacular returns. 

The crucial difference between the old boss and the new boss is that the old boss - the record labels - saw that it was in 
their best interest to invest in the creation of music. Further, they knew success in the music business was highly 
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unpredictable. Therefore, they spread their investment around. They didn’t do this out of the kindness of their own hearts, 
they did this because it was in their long term interest, and it was the surest way to make money. So up until the early 
2000’s, record companies essentially overpaid die nine “losing” artists and underpaid the one “winning,” or hit, artist 
through tlieir system of advances for each album. It was a semi-socialist system. A system in which the superstar’s 
revenue subsidized all those new and developing artists. TTie destruction of this revenue and risk sharing system is another 
important reason why artists are poorer now. 

How risk sharing/revenue sharing made record label artist royalty rates a “floor”. 



This is where the disconnect occurs. When people look at the royalties that the record labels paid artists it doesn’t seem 
like a lot. It seems unfair, until you consider the guaranteed advances. Let’s say the artist was to be paid a lowly 12 
percent royalty by contract. That compares unfavorably to the 6 1 percent of revenue that the independent artist gets from 
iTunes. But the artist Is always given an advance and usually the advance assumes moderate success, But nine of those 10 
bands did not achieve great success, or even moderate success. It was never expected that all 1 0 would be successful, so 
the result was that the record label artist actually received a lot more than that contractual 12 percent. The unsuccessful 
artist may have received an advance that was equal to 90 percent of the gross revenue generated by that recording. And 
most artists were unsuccessful. So your average record label artist was actually receiving way more than 12 percent. The 
artist royalty rate is actually the floor. It’s the minimum share of revenue the artist will receive. 

! know this is probably quite confusing. Am I really saying it’s better to be un-recouped as an artist? Yes, it is. 
Quantitative finance wizzes will see this as selling a series of juicy “covered calls.” Being un-recouped means you took in 
more money than you were due by contract; you took in more money tlian your sales v-'orranted. And there was a sweet 
spot: being un-recouped but not too un-recouped. For instance, I estimate that over my 1 5 year career at Virgin/EMI, we 
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took in advances and royalties equivalent to about 40 percent of our gross sales. In other words, we had an effective 
royalty rate of 40 percent, despite the fact that by contiw5t our rate was much lower. 

Sympathy For The Record Labels. 

Under the old school record label system most artists had a much higher effective royalty rote than the contracts would 
lead you to believe. This was directly a result of this socialistic risk sharing/revenue sharing scheme that record companies 
devised. It was directly the result of the record companiesfinancing the recording of albums through it’s system of 
advances. 

But these “effective” royalty rates svere still mostly lower than that 65 percent that tlie independent artist receives under 
the new digital distribution model. However, under the new digital distribution model the independent artist is now 
shouldering all the risk and expenses. 



With the exception of a few lottery winners, the independent artists that seem most successful under this new digital 
mode! seem to fail into two categories: 

1 .Established recording artists recently freed from major label contracts. 

2.Artists playing to a specific non-commercial niche. For example Black Metal, 

These types of artists do not have to spend a lot of money on marketing, advertising, radio promotion or publicity, 
expen.ses that can be huge. The ex-major label artists are able to sell significant aibum-s as independents because they arc 
able to rely on their brand that was built with yeare of record company money. Niche artists only have to promote and 
publicize themselves to a very limited tightly grouped audience. 

If you are not in one of these categories the independent artist route is tougli. 
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In 2010 there were 75,000 albums released. (X those, about 60,000 sold less than 100 copies. Only approximately 2,000 
sold more than 5,000 copies. Slightly less than 1,000 sold more than 10,000 copies. Most of those artists were on record 
label artists. 

An album that sells 1 0,000 copies for the independent artist would gross around $65,000. From that $65,000 the 
independent artist must pay for recording, a publicist, radio promotion, advertising, photos artwork and on and on. You 
quickly realize that the independent artist is unlikely to be better off under the new system because in practice, the 
independent artist is unlikely to net anywhere near the 65 percent we estimated. 

Rock and Roll Animal Spirits. 

Then there is the matter that the Independent artist must raise the capital to record and promote the record. The record 
label artist has the advantage of receiving a loan of sorts from the record company. The Independent artist must either 
scrounge together or borrow the money. Imagine being an independent artist and trying to borrow money frwn someone 
to make a record. In this day and age, it is less likely that anyone would loan an artist the money specifically because of 
widespread illegal file-sharing. Digeridiots pounding tables and shouting “intellectual property is not property” makes the 
investment environment even worse. Ask yourself, would you loan anyone money to make an album these days? I 
wouldn’t. I don’t even know if I would loan myself money to make an album in this day and age. This air of uncertainty, 
this “animal spirit” as Keynes would term it, discourages investment. 

There is also a strange quirk of human nature studied by behavioral economists called Prospect Theory. Among other 
things it predicts an individual artist will risk much less of their own money on an uncertain venture (like recording an 
album) than a company would risk. Actually Prospect Theory and what derivatives traders cal! Volatility Theory can 
explain the entire structure of the music business. Basically these two things combine to starve the independent artist of 
capital, and this lack of capital available to the independent artist makes it highly unlikely that the independent artist will 
sell many records. 

Freakin’ at tbeFreaker’s Bali. 

I think in this presentation I have demonstrated how important it was to the old system that record labels shared risk and 
invested capital in the creation of music. And that by doing this, the record labels “accidentally” shared more revenue with 
the artists. What I have yet to explain is why it is that the New Boss refuses to share risk and invest in content creation, 
even though the old record labels eventually saw that it was in their long term interest to do so. 
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My only explanation is that there is just something fundamentally wrong with how many in the tech industry look at the 
world. 

Taking no risk and paying nothing to the content creators is built into the collective psyche of the Tech Industry. They do 
not value content. They only see their services as valuable. They are the “Masters of the Universe.” They bring all that is 
good, and content magically appears on their blessed networks. 

Pm using this language for good reason. Tliere is a quasi-religious tone to many tech convention speeches and press 
releases. What other industry constantly professes utopian visions for all humanity? What other industry would dare 
proclaim they were liberating artists, students, workers? What other industry thinks they are mystical shaman: “Let’s send 
our magic objects, our laptops to poor children in third world countries.” What other industry genuinely believes they (and 
only they) possess the lapis philosophorvm? They have even created their own God: a Superhuman intelligence that they 
(naturally) have created. The sin ^laritv. Their egos know no bounds. 

Not only is the New Boss worse than the Old Boss. The New Boss creeps me out. 
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Mrs. Blackburn. Thank you. I appreciate that. He wanted to he 
able to weigh in on what we were hearing today. 

Let me go back, I want to come to Mr. Sherman and Mr. 
Newberry. The chairman referenced the agreement with Big Ma- 
chine and Clear Channel yesterday and talked a little bit about 
that. And Mr. Newberry, come on back down to Tennessee, I will 
introduce you to Mr. Bruschetta. He is one of my constituents. And 
I think that this is something that we all find interesting. And cer- 
tainly it has been quite a part of the subject that we are hearing 
today. So I would like to hear from the two of you just very quickly. 
And if you want to expand on it in writing, I think that would be 
interesting to the committee. 

Let’s talk about what this agreement means to each of your enti- 
ties and to the future of performance rights as we move on down 
the line in this discussion. So very briefly now. And if you want to 
submit something in detail later, that is fine too. So Mr. Sherman, 
I will start with you. 

Mr. Sherman. Well, as I said before, we don’t know how many 
other radio stations and groups will think that this is something 
that they want to do. So the mere fact that Clear Channel has done 
this with one label doesn’t solve the problem for the entire indus- 
try. We have had Dionne Warwick come testify in Congress. She 
is no better off today than she was yesterday, notwithstanding the 
Clear Channel deal with Big Machine. And most, 99.9 percent of 
the artists, are not any better off. 

Mrs. Blackburn. Let me cut you off and go to Mr. Newberry. 

Mr. Newberry. Congresswoman, I would tell you that I think it 
is a good thing from the standpoint of private enterprise trans- 
action. It was a decision made by a private company. Clear Chan- 
nel, to engage with a private company. Big Machine, and reach an 
agreement — the terms of which I am not privileged to, but reached 
an agreement that they were both satisfied with, without govern- 
ment intervention. So it doesn’t change our position that there 
should not be a congressionally mandated, but I think it signifies 
the willingness of both sides to engage in conversations and look 
for solutions. 

Mrs. Blackburn. Thank you. Mr. Israelite, I want to go back to 
your testimony. And you mentioned a more efficient licensing sys- 
tem for new business models. I just want to ask you this: Do you 
agree that reforming section 115 of the Copyright Code would be 
a good step in bringing the law up to speed with the new tech- 
nologies? And what type reforms would you like to see in your or- 
ganization, like to see us follow and consider? 

Mr. Israelite. Well, thank you for the question. I think reform- 
ing 115 is very important. The mechanical licensing system was 
built on an old model where you would license one song to one 
record label to put out. Today when Apple iTunes store has 20 mil- 
lion tracks and others may want to open their store with that 
many licenses, we are not built for that right now. And I think we 
have some very innovative progressive proposals of how we can 
change that licensing system to make that work. 

I would still be concerned about the existence of a compulsory li- 
cense on the songwriter. It doesn’t exist for the record label or the 
artist, but the songwriter is told the value of their intellectual 
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property. And I think once you reform licensing we ought to take 
a look at removing that compulsory license and let the free market 
operate. 

On the performance base, we are very efficient in how we license. 
We have three performance rights organizations that license very 
efficiently. But, again, because of the existence of consent decrees, 
there is no free-market negotiation and I think the value for song- 
writers is diminished. 

And on the synchronization front, while there is not a consent 
decree and there is not a compulsory license, it is a free market ex- 
ercise, I do think that reforming 115 can lead to opportunities and 
do a better job of licensing synchronization in a free market. And 
that is basically what we have tried to do with YouTube, where 
there was a model deal, it was offered to all music publishers and 
songwriters who walked in, we had very good success of people vol- 
untarily doing that. 

So thank you for the question. I think it is something that is very 
important for the future of music. 

Mr. Sherman. If I could just jump in. David left the impression 
that there are no compulsory licenses for record companies. We are 
actually subject to a compulsory license for Pandora and all of 
Internet radio. 

Mrs. Blackburn. Precisely. And that was part of the point of the 
question and getting to the reforms in 115. I do have other ques- 
tions that I will submit for the record. I have got one on the FM 
chip. I know we are about out of time. I have got one on DMCA 
and Google, Mr. Sherman, that I have wanted to discuss with you. 
And I will have to say, dealing with the FM chip, I have just pulled 
up WSM online here and was tempted to hit the on-air right now, 
listen live, so I could entertain y’all. I will yield back. 

Mr. Walden. I thank the gentlelady for her questions and her 
interest in this hearing. And I congratulate her on this, the anni- 
versary of her 30th birthday. 

Mrs. Blackburn. I am so pleased that you couched that so deli- 
cately and gingerly. 

Mr. Walden. Trying to be diplomatic here, but happy birthday. 

We now turn to the gentleman from Massachusetts Mr. Markey. 
For 5 minutes. 

Mr. Markey. Thank you, Mr. Chairman, very much. I would just 
like to have a little bit of an additional conversation on this FM 
chip issue. 

Mr. Smulyan, in Europe they include a chip in cell phones. What 
is the frequency of use in Europe from your perspective? 

Mr. Smulyan. It is one of the most widely used features. What 
you find is, when you go into a cellular store there, it is always list- 
ed. When the manufacturer lists the features, it is one of the most 
widely accepted features. We have had manufacturers say, look, for 
years people would pay a couple of extra dollars to have an FM 
radio in there, and that has been true. We have got research that 
shows that it is one of the most requested features all over the 
world. And the NAB did a study with Harris which said that 81 
percent of the public would want it. It has just not 

Mr. Markey. In Europe? 



157 


Mr. Smulyan. No, in the United States. But it hasn’t heen 
known in this country. If you go into a cellular store today and you 
ask about radio, they will talk about Pandora, they will talk about 
streaming, but nobody talks about over-the-air broadcasting. It has 
been left out of the literature. 

Mr. Markey. So let me turn to you, Mr. McCabe and Mr. Sha- 
piro. What is your response to that? They are saying in Europe it 
is widely accepted and it is a part of the culture. Why not in the 
United States? 

Mr. Guttman-McCabe. Sure. I guess first I would start off by 
saying it is in 59 phones here in the United States, so that is pret- 
ty significant if you can find 59 phones using a 20-minute search. 
That is number one. 

Number two, we have a manufacturer who manufactures phones 
globally and they have done a similar survey — not in the context 
of our discussion here — and they gave consumers 33 choices. In the 
United States, the FM chips came in 31st out of 33rd. In the 
United Kingdom, it came in 25th out of 33. In Brazil it came in 
second. 

Now it is just a different environment. The United States is a 
different environment. We have Pandora, we have Spotify, we have 
Tuneln. We have a range of options here that other entities don’t. 

Mr. Markey. Let me go back to Mr. Smulyan then. He says there 
are already 59 devices that have that in the United States and it 
just won’t work in our country. What is your response? 

Mr. Smulyan. Well, we are convinced that, yes, there are 59 and 
there are literally thousands of phones manufactured and sold in 
the United States. It has been sort of gradually put in since we 
have been having this discussion. Chips have finally been acti- 
vated. But I think what you will find is in the rest of the world, 
most of the chips manufactured in the world today are multi- 
function chips. So when they are shipped anywhere else in the 
world — ^because it is a standard part of the system — they are there. 
When they come into this country, they are still installed in the 
phones. They are just not turned on. And our question is, we would 
like — especially as we get into an era of data caps, when people 
start paying not $30 a month for unlimited data but maybe $40 or 
$50 or $60 or $70, we all like the personalization of streaming. But 
when people understand the cost, we think the idea of having a 
free option is a big, big difference. We are going into the era of data 
caps. 

Mr. Markey. You are saying they are just not turned on. 

Mr. Smulyan. They are not turned on. 

Mr. Markey. Yes. So would there be a problem with turning 
them on, Mr. McCabe or Mr. Shapiro? 

Mr. Guttman-McCabe. No. Again, the 59 that we have identified 
are active FM chips that you can utilize. Again, we continue to 
have a discussion with NAB where they say they are not seeking 
a mandate. And yet here we are in front of Congress talking about 
something that NAB suggests is a business issue. And if it is a 
business issue, why are they not advertising this? If Mr. 
Westergren wants his product to be known to people, he advertises 
it. I have yet to hear a single advertisement or a single mention 
by Mr. Smulyan and his multitude of radio stations 
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Mr. Markey. Let’s get back to Mr. Smulyan, if you could answer 
that. 

Mr. Smulyan. The industry has started promoting the fact that 
you can get radios, but they have been so infrequent until the last 
6 months. But I think the question is we don’t understand — since 
obviously you use less battery life turning on a cell phone with a 
radio than you do streaming — why aren’t they activated? They are 
activated all over the world. All you have to do is turn them on. 
That was a question that we would ask. 

Mr. Markey. Well, Mr. Guttman-McCabe is saying they are 
turned on. 

Mr. Guttman-McCabe. Well, I could submit this for the record. 
Congressman. This is a Best Buy catalog that lists 26 of them. Out 
of the less than 80 that they identify, 26 have FM chips. There is 
a little dot in that FM chip category. 

Mr. Markey. I will come back to Mr. Smulyan again, please. 

Mr. Smulyan. It is interesting, the NAB did a study that when 
they went to the Verizon catalog they had 18 specific features that 
you could buy on their phones. Never was radio mentioned. What 
we are finding is, it is almost deliberately kept from the consumer. 
Yes, there are 59 phones and I am thrilled that there are. Six 
months ago, there were probably 20 phones. A year ago there were 
none. But the reality is, we sell thousands of different models of 
phones in this country. And I would submit that out of thousands 
of those phones, of the smartphones, a great majority of them have 
a FM chip that is not turned on. 

Mr. Markey. Mr. Shapiro? 

Mr. Shapiro. If broadcast is such a powerful medium, they 
should be advertising it to the consumers. If many of them wanted 
to go buy it, then Best Buy and others will carry more. I would also 
suggest, in comparing us to other countries, it is cultural perhaps, 
but we are very different. We have a different digital television sys- 
tem. We have a unique geography and a unique culture. And also, 
we are the fountain of Internet creation here. So there is nothing 
wrong with that. 

And I want to paraphrase the acting chairman, Mrs. Bono Mack, 
who I read a quote from this morning. But why not mandate them 
in cars, in lights, in pillows; why all of a sudden smartphones? And 
it is just not a matter of activating a chip, I want to point out. You 
have to have an antenna that works for FM which is not nec- 
essarily the same antenna that will work well for the cellular sig- 
nal. 

Mr. Markey. So you are saying that the phones in the United 
States, even if you activated them, would not be able to receive it 
because they don’t have the proper antenna? 

Mr. Shapiro. Well, it is the quality of the reception as well. I 
mean, you could get a very weak staticy signal without a great an- 
tenna, but you might have to add a better antenna. 

Mr. Markey. A quick final word, Mr. Smulyan. 

Mr. Smulyan. The antennas that come with cell phones are the 
antenna in almost every case. There are also internal antennas. 
The phone I have here in the Fidelity is perfect. It is the size of 
a human hair. So they are available. They have dealt with this 
problem over a billion times everywhere else in the world. 
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Mr. Markey. Thank you all for being here. It is a very important 
discussion. Thank you all. 

Mrs. Bono Mack. [Presiding.] The gentleman yields back. And 
the chair now recognizes Mr. Latta for 5 minutes. 

Mr. Latta. Thank you, Madam Chair. Thank you all for being 
here today. As was already stated by others, it has been a very, 
very interesting discussion. 

Mr. Guttman-McCabe, if I could start with a couple of questions 
of you. I found it interesting in your testimony that you were say- 
ing that of course America is really at the forefront of innovation 
across the globe. And also with that innovation comes job creation. 
Any idea what is being created out there, jobs in the industry 
today? 

Mr. Guttman-McCabe. Yes. We are responsible directly for sev- 
eral million jobs and indirectly for tens of millions of jobs. And that 
continues to evolve as you see our service go into areas — we call 
them vertical. So Mr. Shimkus, I think, talked about the credit 
card swipe; mHealth, I am a beneficiary of mobile mHealth prod- 
ucts as well, mobile education. So it is almost impossible to quan- 
tify the volume of jobs because you see, you know, services like Mr. 
Westergren’s and others moving onto the mobile platform and 
things evolving on a daily basis. Right now we have 6 percent of 
the world’s wireless subscribers, but we have 70 percent of the 
world’s LTE subscribers. So we are at the cutting edge — Mr. Sha- 
piro talked about sort of we are the Internet country. I think that 
is true. I think that is why you see a different approach to FM 
radio here than you do in other countries, because all of the compa- 
nies that we mentioned earlier began here in the United States. 
They are all driving employees, they are driving revenues, they are 
driving taxes and capex. And it is happening here. And all we say 
with regard to this FM chip set discussion, let there be choice, let 
the consumer choose. Let innovation continue and flourish. And if 
consumers want more and more FM-enabled products, I assure 
you, one of the 30 to 40 handset manufacturers will find ways of 
getting those products to the consumers. 

Mr. Latta. Well, I also see in your next paragraph in your testi- 
mony you go on to talk about spectrum and the access to it. Are 
you going to have enough spectrum out there? 

Mr. Guttman-McCabe. Well we certainly — I think you may re- 
call CTIA, along with our friends at CEA put a paper together 
which began the discussion about the incentive broadcast auction, 
because we looked at the needs that were coming up and then the 
spectrum that was in the pipeline, and it was an equation that 
caused us concern. So we started talking about a looming spectrum 
crisis. 

We are, as Mr. Shapiro suggested, extremely happy with what 
Congress did and what the President signed into law about bring- 
ing more spectrum to market. That is key. It has to happen in the 
next 3 to 5 years. There needs to be a move to get the spectrum, 
not just from the broadcasters but from some of the Federal Gov- 
ernment users, into the pipeline and out to the carriers so that we 
can meet up with this, whether it is audio demand or video de- 
mand or the verticals with Am Health and education. So we will 
continue to sort of bang that drum to say Congress did its part. 
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Now we need the agencies to push this over the goal line to finalize 
that part of it, to actually get the spectrum to market. 

Mr. Latta. You also stated that you also need a light regulatory 
touch. Could you define “light regulatory touch”? 

Mr. Guttman-McCabe. Sure. And I think the hest way to de- 
scribe it is, if we look back 3 years ago — or if we will go back 5 
years ago — 5 years ago, the hottest selling phone was the Motorola 
RAZR. It was a flip phone. There weren’t app stores. There were 
less than 100 applications. And in that 5-year period, almost 60 
percent of the phones are now smartphones. We have tablets. We 
have an environment that is changing so dramatically that to sug- 
gest — and this is the ranking member’s opening statement talked 
about trying to not lock in technology, because once you do that 
with a mandate, you are overtaken by events. 

In this world, it moves so quickly that by the time I have a 
phone that I call new, you know, my team members have three or 
four other phones that do things that I can’t even contemplate. 

And so, for us, it is first do no harm, the physician’s mantra. 
Look at a regulation not just independent but as a whole. Look at 
it holistically and, say, boy, adding this on top of the other regula- 
tions that are out there, how is it going to impact these tier 2 or 
tier 3 carriers, not just the large carriers but all the others out 
there that are trying to upgrade their networks? So, for us, a light 
regulatory touch is, unless you see a significant failure in the mar- 
ket, you really shouldn’t be contemplating regulation in such a fast- 
moving market segment as ours. 

We have taken to calling it an ecosystem, because companies like 
Pandora are now part of it. And our trade association is changing 
dramatically as we sit here. We have more companies now from the 
west coast, from Silicon Valley. We have the Googles and the 
Microsofts, but we also have the smaller companies. Because this 
ecosystem is evolving. 

And so a light regulatory touch is first do no harm. Have a sense 
of what you are regulating and make sure you don’t have a nega- 
tive impact on investment, on jobs, on innovation. 

Mr. Latta. Thank you very much. 

Madam Chair, I see my time has expired, and I yield back. 

Mrs. Bono Mack. Thank you, Mr. Latta. 

The chair now recognizes Ms. Matsui for 5 minutes. 

Ms. Matsui. Thank you. Madam Chair. 

Mr. Westergren, Pandora I know is a very popular app with my 
constituents. I think I have 150,000 active listeners in my district. 
And I am buying a new refrigerator. I am thinking about having 
it embedded, I suppose. But I would spend a lot of time with my 
refrigerator then I think, and I don’t want to do that. 

Anyway, since everybody else has commented on the Clear Chan- 
nel business model, what do you think about that online streaming 
business model of Clear Channel? 

Mr. Westergren. I won’t give you a course of the details of that 
transaction. 

The one way we think about it is it clearly is evidence that, even 
for a company of Clear Channel’s size and sort of business com- 
petence, they are realizing that Internet radio is a tough business. 
That is for a company that is probably one of the world’s best at 
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selling advertising. So I feel it is just one more signal that some- 
thing is broken in the royalty rate setting for Internet radio. 

Ms. Matsui. So do you think that is a big signal? 

Mr. Westergren. A huge signal. Absolutely. There could not be 
a bigger one. 

Ms. Matsui. How does the growth and the availability of 
Smartphones and tablets correspond to the growth of Internet 
radio? 

Mr. Westergren. Smartphones is the ball game for Pandora. 
Our growth rate doubled overnight the day we launched on the 
iPhone. And it has not only led to a massive increase in 
Smartphones. They have also driven adoption across consumer 
electronics and cars, because people began taking Smartphones and 
plugging them into their car dashboards and really using Pandora 
in the car. That led to now virtually every major car manufacturer 
partnering with us to embed it in the dashboard. So mobile tech- 
nology has completely transformed the whole Internet radio indus- 
try. 

Ms. Matsui. Mr. Guttman-McCabe, monthly data caps poten- 
tially — could they have an affect potentially on innovation for new 
audio services available through mobile broadband connection and 
can you provide some examples? 

Mr. Guttman-McCabe. Sure. I would say that when we look at 
monthly data caps the word you chose is actually a perfect word. 
It is innovation. So often we think of innovation in our ecosystem. 
We talk about it in the context of devices or networks or things like 
that. In our space, I have seen in my 11 years at CTIA as much 
or more innovation in the service plan space as I have seen in the 
technology space. 

So if you think back 10 years ago, we paid for every minute com- 
ing and going. And then someone magically came up with buckets 
of minutes and then we had nights and weekends and we had pre- 
paid and we had rollover minutes and myFaves and My Circle, and 
then we had sort of the all you can eat and now we have different 
entities offering levels of caps. 

And the way that we look at it at CTIA, because of our friends 
over at the Department of Justice, we tend to stay away from pric- 
ing issues. But we look at it as allow the market to continue to 
evolve and innovate. And we saw Cricket Leap came up with a new 
service called MUVE, which is an audio-based service, and came up 
with a unique pricing structure for it which was separate from 
their cap — or their plan. 

Ms. Matsui. Does anyone else have a comment on that? 

Mr. Smulyan. I think what people have to understand is — and 
you can see it with AT&T having — what — 21,000 percent data 
growth since the introduction of the iPhone — there is a staggering 
amount of data being consumed for entertainment. We are all big 
believers. We stream everyone in the broadcast industry streams. 
We find it. And I guess the best way is to give you an example, 
if I can, for a minute. 

I have a radio station in Los Angeles. We reach a little under 3 
million people a week. My cost of electricity of that radio station 
is $39,000 a year. So for $39,000 I can reach one person in south- 
ern California or 15 million. But I actually reach just under 3 mil- 
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lion. If I took my transmitter down, my cost of reaching my just 
under 3 million people would be a little over $1 million a year. 
That is my cost to reach them. Their cost to receive the signal 
would be identical or probably actually higher, because I buy in 
bulk. 

The question you have — and I think it is really the heart of all 
this — listen, innovation, the consumer will make the decision 
whether I am out of business or Tim is out of business or anyone. 
But the real issue here that we are not noticing is, is the American 
public willing to pay ever-increasing costs to receive its entertain- 
ment in a spectrum that is becoming increasingly crowded? 

You now can use your entire monthly data cap on your 
Smartphone or your tablet in watching a baseball game or a movie 
in 3 hours. The fact is, if the American public wants to pay it, 
great. Our whole point is, look, we have a free alternative. Just 
turn the chip on. But the reality is the data consumption for the 
American public is growing at staggering rates and the question 
that really needs to be asked is, is this the best way to entertain 
the American public or inform them? 

Ms. Matsui. I understand. Thank you very much. 

Mrs. Bono Mack. The gentlelady’s time has expired. 

The chair now recognizes Mr. Bilbray for 5 minutes. 

Mr. Bilbray. Well, let’s just follow up on and allow anyone to 
jump in on this thing. But the question again is, if we have the 
chips available, what is the opposition to turning those on, again? 

Mr. Smulyan. I have no idea. I think I know. Because if people 
are consuming free radio, they are not buying data. That is the op- 
position. Bluntly. They are not buying data. 

Mr. Bilbray. OK. One thing that shocks me is that in a techie, 
savvy world as we think it is, how few of consumers realize that 
this is something that is available in the United States or could be 
available. When you go over to third world countries and you go 
overseas, you see this as being a matter of course a lot more and 
more and more. 

Of course, sometimes I think that people that are not being dis- 
tracted by old technology is getting a lot more hype on that. I was 
actually. Madam Chair, surfing on an island off Panama and a kid 
spoke perfect English. And when I asked him what school he went 
to to learn it, he said, no, my iPhone taught me the English lan- 
guage. But that shows you what they have got. 

How can we move this and allow the consumer to know this is 
an option to where they can make an informed decision? 

Mr. Smulyan. One of the things that we appreciate from our 
friends at CTIA is, finally, in the last year you can now — there are 
phones that are being activated. The chips are being turned on. I 
am thrilled to see it is 59. A month ago, it was about 20 or 25. And, 
again, there are hundreds maybe thousands of phones. 

But the reality is that up until recently — the NAB did a study. 
They sent people into phone stores. And when they went into 
phone stores, the sales people had no idea — when you got the sales 
card, if you go into a phone store anywhere else in the world, it 
says top features, and EM is always listed. You found that card in 
the United States. It was never mentioned. We need to change 
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that, and we think it has been an active idea to sort of not have 
the consumer be aware of it. 

And I will also say something else. We as a broadcast industry 
must also say, you can now get phones in cell phone stores with 
radios in them. We haven’t been able to say that until recently. 

Mr. Guttman-McCabe. Congressman, if I could, I don’t think 
you were here for this earlier, but I sent our intern, who used to 
work on Capitol Hill, out to Best Buy to secure their June catalog. 
They put out a wireless catalog each month, and here it is. It al- 
ways has a pullout section, and this pullout section lists phones 
and features from carriers and from manufacturers, and it lists 
about 80 phones. It specifically identifies 26 that have the FM chip 
set available in it. And, as I said, we have found 59. 

So, again, Mr. Smulyan says he wants to have a factual discus- 
sion, and the facts are that this capability is available and if con- 
sumers desire it, they have access to it. 

In the third world countries, some of those wireless carriers don’t 
have second generation, let alone fourth, or what we have is a 
third, let alone fourth — what we have — generation here. So our 
consumers are sawier. They see services like Pandora and Spotify 
and others, and they take advantage of those, and they get their 
music in their format when they want it. 

Yet there are still 59 phones available, and when our manufac- 
turers do an analysis of what sells in Germany versus Brazil 
versus the United States, that differs, and they 

Mr. Bilbray. I am going to interrupt a second. Because, Madam 
Chair and myself, we have districts that have suffered massive 
wildfires, and one of the things that my consumers would like to 
know about is the fact that it could be lifesaving if they had that 
capability during an emergency when, instead of using a reverse 9/ 
11 call and all the stuff that we have been doing with hardwire and 
with cell phones, is the ability of somebody to be able to tune in 
and know exactly from the local station what is going on and be 
able to carry it with them, not have to be in their car and still be 
able to have that information. 

There is a big one there from the safety factor, that I think you 
are going to see disaster preparedness people raising that as being 
an option, much like the 9/11 chip was. 

Mr. Guttman-McCabe. And we recognize that. And, again, I 
guess I would point to the fact that if consumers want that capa- 
bility it is in 59 phones. I have testified in the Homeland Security 
Committee on the Warren Act and emergency alerts. 

Several months ago, I was crossing the Roosevelt Bridge, and I 
got my alert through my wireless device. We had our radio on. We 
had our daughters in our car. It was tuned to a local channel. We 
got our emergency alert through Arlington alerts through our wire- 
less device. 

So we don’t look that wireless is replacing the emergency alert 
capabilities of radio. We look at it as supplemental. And, to us, 
having both of those capabilities is fantastic, just like having tele- 
vision broadcasts and others and 

Mr. Bilbray. I understand that. But, Madam Chair, my time is 
up. I think that the fact is people are starting to depend on this 
for more and more, and they want it consolidated. They don’t want 
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to be carrying four or five or whatever. It is becoming all inclusive. 
We just want to make sure the consumer has that choice. 

I yield back. 

Mrs. Bono Mack. I thank the gentleman. 

The chair now recognizes Mrs. Christensen for 5 minutes. 

Mrs. Christensen. Thank you, Madam Chair. 

Mr. Smulyan, you seemed as though you wanted to answer that 
last question? 

Mr. Smulyan. Yes. I think I would ask the question, in his dis- 
trict or your district or any district, when there is an emergency 
are people actually going to be alerted and get the information they 
need in a 90-character text? 

We would say — we have been doing this — we have been alerting 
and informing the American public for almost 90 years, and I be- 
lieve that especially in a world in which the Internet clogs up, the 
cell system is jammed, or in the worst emergencies it is gone com- 
pletely, when we have emergency generators, backup generators, 
we still remain the only people who can inform the American pub- 
lic at the time they need it the most. 

Mrs. Christensen. I just saw that you were chomping at the bit 
to respond and my colleague’s time had been up. 

But let me also ask you a question about something that took 
place in my general neighborhood. The Puerto Rico legislature re- 
cently held a hearing on legislation that would require FM chips 
in cell phones in order to deliver those emergency alerts, and the 
bill was endorsed by the Puerto Rican Broadcasters Association. 
Did NAB support this legislation? 

And as a follow-up I would like to ask you and also Mr. 
Guttman-McCabe, do you believe that States and territories should 
have the right to establish their own emergency alerting systems 
and mechanisms? 

Mr. Smulyan. I want to defer to the NAB, because I am not sure 
what the position was. But, obviously, I can tell you I believe that 
every portable device should have this chip. It is included in most, 
and it can come on in any emergency. 

I will defer to the NAB on what the position 

Mr. Newberry. We didn’t take a position. I understand NAB did 
not take a position. 

Mrs. Christensen. OK. A lot of the questions that I had were 
already asked. 

But it is interesting we have had this discussion about chips that 
are not activated. Do you know how many systems’ cell phones are 
not activated? 

Mr. Smulyan. I think the question was how many chips are not 
activated. It is hard to tell, because we understand that almost 
every Smartphone shipped in the United States now has a multi 
function that includes FM radio, but 

Mrs. Bono Mack. We were right about to change the chair here. 
So give us 1 minute to do see what the technical problem is; and 
it seems like the perfect point for me to leave and hand it over to 
you, Steve. I think it was your seersucker that did it. 

Mrs. Christensen. Go ahead. 

Mr. Smulyan. We don’t know exactly. We think that most 
Smartphones shipped to this country have a multi-function chip 
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which includes FM radio. For example, in every iPhone there has 
been an FM chip that has not been turned on. We don’t know the 
exact number, but we think the great majority. And the only way 
to do it is to tear a phone apart. But we understand, based on sales 
figures, that almost all Smartphones that are shipped to this coun- 
try — and this is, obviously, millions — have an FM chip that just 
hasn’t been turned on. 

Mrs. Christensen. Mr. Shapiro, did you want to answer that? 

I remember having a phone maybe about 10 years ago, and I like 
to walk and listen to music, and I used to listen to the radio on 
my phone. I can’t do it anymore. Did something change? 

Mr. Shapiro. You can buy phones that do that. There are several 
available — several dozen available in the marketplace. As Ms. 
Eshoo pointed out, consumers don’t really demand that feature. I 
think the radio broadcasting industry can change that dynamic by 
aggressively advertising for it, and then consumers will do it. 

The other way they can change the dynamic is, although we have 
heard a witness testify it costs almost nothing, well, if it costs al- 
most nothing, they should be willing to pay for that feature as 
other feature providers often do to have that in telephones. 

What this is really about is not about emergencies at all. This 
is about an industry trying to preserve its market share. Forty- 
seven percent of Americans listen to less radio today than they did 
just 1 year ago. So it has gone down dramatically. And they are 
coming to Congress and say they are not requesting a mandate, but 
yet in word and action they are acting very differently. 

So all this talk about emergencies — and I specify in my written 
testimony why the emergency feature is somewhat greatly 
overrated, because you can — for various reasons. But this is just 
about a rather old industry trying to deal with the fact that there 
are new players out there and despite the fact they don’t even play 
fairly 

Mrs. Christensen. Let me try to get my last question to Mr. 
Smulyan. Since they are already available, why should individuals 
be forced to get these FM chips in their mobile devices if they 
didn’t want them? 

Mr. Smulyan. Well, number one, I want to respond to Mr. Sher- 
man — Mr. Shapiro — forgive me. I really apologize. 

Number one, the statement there is 41 percent less listening is 
crazy. There are more people who listen to radio stations in the 
United States today than ever have been. We have 241 million of 
the 12-plus population and about 275 million of the 6-plus popu- 
lation. The fact is, more Americans listen to radio today than ever 
in the history of this country. 

Our whole point is we think, based on experiences around the 
world and based on the study that has been done, that the great 
majority of people would use the radio if it were activated. We 
think that it is an opportunity, especially at a time when data caps 
are coming and people are going to be forced to understand how 
much more they are paying for audio that they haven’t had to pay 
before data caps came. 

Mrs. Christensen. OK. My time is well up. So, thank you, Mr. 
Chairman. 
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Mr. ScALiSE [presiding]. The gentlelady yields her time, and I 
will recognize myself for 5 minutes to ask questions. 

I will start with Mr. Westergren. I have used Pandora many 
times. It is an honor to meet the founder of Pandora. 

I want to first ask on the royalty arrangement that you have, 50 
percent of revenue is what Pandora pays, is it based — when you 
are dealing with the Copyright Royalty Board, is it based on rev- 
enue? Is it based on the number of plays? How do they come to the 
amount that you have to pay versus what XM and what other plat- 
forms have to pay? 

Mr. Westergren. Sure. It is actually written as a greater of a 
per song fee or 25 percent of revenue. That is how it is calculated. 
And, currently, that per song fee is the larger number, and it 
equals about 50 percent. 

Mr. ScALiSE. Was there a back and forth or did they just impose 
this upon you and you have got your business model and now you 
have to pay 50 percent of whatever revenue you have, knowing 
that your competitors are paying a much lower rate? How did that 
come about? And is there any kind of appeals process? 

Mr. Westergren. It was imposed upon us by an arbitration, a 
Copyright Royalty Board, which is a three-judge panel that is part 
of the copyright office that actually legislative — per law. Federal 
law, every 5 years determines what our rate will be for the ensuing 
5 years. And they came up with a ruling last time that led to our 
current rates. 

Really, the argument we are here to make is we are OK with a 
centralized license. We actually really embrace that. It really en- 
ables our business. But we want the rate setting that we have to 
come from the same guidelines that other forms of radio derive 
their rates, which currently is not true. 

So that three-judge panel, when they consider our rates, are 
guided by a different and worse or more disadvantageous set of cri- 
teria than, say, XM Sirius or, of course, broadcast. 

Mr. ScALiSE. And on the deal that was just reached between 
Clear Channel and Big Machine, that to me seems like an example 
of the system working, where private parties go and negotiate rates 
and once they come to an agreement that is what they pay and 
now they have got the ability to move forward and do business. Is 
that a better model, do you think, than having a government agen- 
cy with their arbitration panel imposing rates upon you where you 
don’t really get that opportunity to go and negotiate with the ac- 
tual artist you are helping to promote? 

Mr. Westergren. That is a great question. Where we come to 
that topic on is part of Pandora’s mission as a company is about 
giving wide exposure to a huge catalog of artists, both from the 
standpoint of artists as well as listeners, so playing old big band 
music for somebody that is older and playing the latest hip hop for 
kids. 

Mr. SCALISE. Or New Orleans jazz, as you mentioned in your 
opening statement, which I am very fond of. 

Mr. Westergren. You name it, we are playing it. And that re- 
quires our ability to easily license and access a huge catalog of 
music, much of what is being created by artists who are not on la- 
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bels, some of whom are literally hobbyists that do it on the week- 
ends at home making great music. 

Absent a compulsory license, in other words, one place we can go 
to to get permission to do all that, it would be impossible for us 
to go find all those people and get the proper permission to do it. 
That catalog which is about 1 million songs right now would be 
dramatically smaller. So the great benefit of a compulsory license 
is inclusion for artists and breadth of listening for music, for lis- 
teners. 

Mr. ScALiSE. I will have to get name of the band that you were 
in when you were playing, because I couldn’t find it. 

Mr. Westergren. I am never giving that up. 

Mr. ScALiSE. I can’t find it on Pandora when I search it. 

Mr. Newberry, you had something you wanted to add. 

Mr. Newberry. I would like to make a couple of observations. 

First of all, I think, while we disagree on some points, Mr. 
Westergren and I would both agree that the Copyright Royalty 
Board has set a rate structure that has suffocated the expansion 
of the industry and makes it very difficult. I don’t know if I would 
have gone into his business model. But that is a decision he made, 
and I will respect that. He is perfectly capable of making that. 

But where we disagree is that radio 

Mr. SCALISE. If you could wrap it up, because my time is running 
out. 

Mr. Newberry. Radio is not just music. Radio stations — what we 
represent as the National Association of Broadcasters — have local 
information, compelling personalities, emergency services. And 
when Mr. Shapiro says this is just an effort for us as an outdated 
technology and questions our commitment to emergency informa- 
tion and our services, I take disagreement with that. We have a 
long heritage of providing that information, and we are very sin- 
cere about that intent. 

Mr. SCALISE. My time is about to run out, and I have got a ques- 
tion I wanted to ask Mr. Smulyan. 

On the NAB Web site, you actually call on Congress — it is a sec- 
tion that says action needed, and you are calling on Congress to 
consider ways to expand availability of these FM chips. 

And, again, in a free market, if somebody wants one, I think Mr. 
McCabe showed some examples of where people can go purchase it. 
I know on laptops and other tablet devices if you want a wireless 
card in some cases you have to pay extra for that, even though it 
is something people use every single day. I am happy to pay extra 
for it, but I have the option as a consumer not to pay extra for it 
or to buy it later. 

Are you asking for Congress to do something that they — right 
now, you are saying that Congress needs to take action. I am just 
asking you to expand on that. 

Mr. Smulyan. Number one, we did a study that said 81 percent 
of the American public would pay more to have an activated radio 
station. 

Mr. ScALiSE. But what are you calling on Congress to do? Be- 
cause you are calling on Congress in the Web site. 

Mr. Smulyan. We would like a study that was requested. We 
would like this issue to be fully vetted. We believe that the most 
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important thing is it is not a question of paying more, turn on the 
chips that people have already paid for. 

When I bought this phone 

Mr. ScALiSE. So you are calling on Congress to take action re- 
garding mandates on — one way or another? 

Mr. Smulyan. No. We are not. We are asking for a full and com- 
plete discussion. 

But my only point is — I don’t want to call it a mandate, but I 
paid for an FM radio in this phone. It is turned off. If I buy this 
phone in London, England, it has got an FM radio. I pay. I pay the 
same price in the United States for the same phone. They turned 
the radio off. So we are saying, wait a minute. And we would like 
that issue studied and discussed more fully. 

Mr. ScALiSE. My time is expired. I see that we have one of our 
colleagues from the full committee not on the subcommittee but is 
interested in asking questions. So I would ask unanimous consent 
to allow Mr. Green from Texas to be allotted 5 minutes to ask 
questions. 

Without objection, the gentleman from Texas is recognized for 5 
minutes. 

Mr. Green. Thank you, Mr. Chairman, Ranking Member Eshoo, 
and members of the committee, for allowing me to weigh in on our 
committee today. 

At any given time — I have been on Energy and Commerce since 
’97. So I have been on the Telecom Subcommittee and off of it, de- 
pending on where our seniority is at. 

I want to thank our witnesses for appearing today. 

I have been an advocate of free over-the-air radio for many years, 
and the future of audio is an important topic for my constituents 
in the Houston, Texas, area. All of us along the Gulf Coast and I 
know my colleague sitting in the chair now realizes we rely on 
radio for alerts, hurricanes, floods, and other emergencies. 

There is a proposal that the government set fees for radio sta- 
tions to pay to record labels, and it is deeply flawed. Again, as the 
chairman mentioned, the announcement from Clear Channel and 
Big Machine label group indicates that the private marketplace is 
well suited for those negotiations and show the government does 
not have to have a role here. 

Mr. Allison, I would like to ask you a question. And again we 
don’t have a whole lot of time, but keep your answers as brief as 
possible. 

In your testimony, you say that broadcasters are getting a free 
ride by playing music without having to pay. What would the 
music industry do without radio now that actually provides free 
coverage of a lot of music, no matter what venue? 

Mr. Allison. I am certainly not advocating getting rid of radio. 
I love radio. I am fortunate to have had six number one albums, 
albeit on noncommercial independent radio. 

But I think the big problem for me is, whereas they are these 
royalty streams for Internet radio, satellite, cable for performers, 
there is none for terrestrial radio. 

Mr. Green. The Internet radio, oftentimes you pay a subscrip- 
tion fee. 

Mr. Allison. Yes, but there is no 
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Mr. Green. But the difference is, if I turn on my radio in my 
car — and, believe me, I am one of the huge group that every time 
I am in my vehicle I listen to the radio. In my area, it is country 
music or news. And thank goodness we do have an FM news sta- 
tion now in Houston. 

But artists are bound to benefit from that exposure on radio. 

Mr. Allison. Well, Pandora, is free as well. 

Mr. Green. But the consumer pays for a subscription to Pan- 
dora, is that not correct? 

Mr. Allison. No. 

Mr. Green. Well, Pandora must make money somehow from it. 

Mr. Allison. For advertising, I guess. 

Mr. Green. But, I guess my concern is Pandora is not required 
to do, for example, emergency announcements. I don’t know if they 
do or not. Maybe Mr. Scalise could tell me. 

But our free over-the-air radio has been there for decades and 
provides that. No matter what venue you have, they all have some 
kind of a public interest, whether it is news at the top or bottom 
of the hour. But they also have access to emergency alerts like 911 
for a number of other issues that maybe Pandora or other newer 
generations cannot do. 

Do you believe that artists who are not currently getting a lot of 
airtime would benefit from a fee regimen if there was a certain fee 
agreement that was reached by a government agency or something 
else? 

Mr. Allison. You mean start charging for terrestrial radio? Is 
that what you are asking? 

Mr. Green. Yes. 

Mr. Allison. I don’t understand the question. I am sorry. 

Mr. Green. Well, I guess the question is, do you believe that art- 
ists who are not — who do not currently get a lot of airtime would 
benefit from the fee-based regimen? 

Mr. Allison. From a performance? 

Mr. Green. From a fee-based regimen that royalties — that radio 
would pay for royalties for paying, you know, similar to other 
venues? Do you think that artists who are not receiving free over- 
the-air radio now, are not currently getting a lot of airtime, would 
benefit from a fee-based regimen, no matter who imposes it? 

Mr. Allison. No, I don’t think so. 

Mr. Sherman. Can I just jump in here? 

Many artists will get payments. Background musicians, not just 
featured musicians, will be paid if there is a performance royalty 
for terrestrial over-the-air radio. 

I would also like to just comment on the public interest obliga- 
tion. There is no subsidy given for rent or for electrical use or 
transmissions or anything else for radio. Songwriters are still paid 
even though — and they should be — even though there is a public 
interest oWigation by radio stations. They get their spectrum for 
free. 

Mr. Green. I only have 30 seconds left. Let me finish, though. 

That is the difference. We have a lot of new generation tech- 
nology that is great. But at the same time I don’t want to eliminate 
what may be — whether it is in the rural area of Louisiana or a very 
urban area of Houston, that people will turn on that radio and 
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limit that availability because of the costs that may be imposed by 
a regimen, whether it be Congress, unless it is agreed to like what 
happened in Clear Channel. 

Mr. Sherman. I can assure you that we have in — all the legisla- 
tion thus far has made huge accommodations to make sure that 
small radio stations in rural Louisiana are not impacted in any 
way. 

Mr. Green. Well, I have been in those negotiations typically with 
our jurisprudence or Judiciary Committee, and so far they haven’t 
reached that commonality where we could get an agreement. That 
is the concern. I am mainly here because I am concerned about the 
loss of that information available to my constituents that are not 
provided by a lot of other new venues. 

And, Mr. Chairman, I appreciate the time. 

Mr. ScALiSE. The gentleman yields back. 

With that, I would like to remind members that they have 10 
business days to submit any questions to our panelists, and I would 
ask that the panelists respond to those questions. 

I would like to thank you for participating in our hearing today; 
and, with that, the subcommittee stands adjourned. 

[Whereupon, at 12:48 p.m., the subcommittee was adjourned.] 

[Material submitted for inclusion in the record follows:] 
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The Honorable Anna Eshoo 


1. Record label consolidation has been a continuing trend in the industry - from six major labels 
in 1998 to three if the Universal Music Group/EMI merger is approved by the Federal Trade 
Commission. What do you see as the impact of this merger on the future of audio? 


Dear Congresswoman Eshoo, 

Thank you for your follow up question. I appreciate the chance to contribute my views both as an 
artist and on behalf of The Recording Academy. 

Consolidation is an important issue for music creators. While The Recording Academy has not 
taken a position on the Universal-EMI merger, we have and continue to express concern about 
the consolidated state of the radio industry. Just a handful of major media companies control 
much of what citizens hear over the public airwaves, reducing access to, and awareness of, the 
countless regionalized styles that exist in modern music. When it comes to the arts, variety is the 
spice of life. 

Additionally, through the power they have amassed, terrestrial radio conglomerates have resisted 
any attempt to pay a fair fee for the content they use (sound recordings), making radio the only 
business in America that can legally use another’s intellectual property without permission or 
compensation. Congress needs to address this anomaly. 

Ben Allison 
Bassist/Composer 

Governor, New York Chapter of The Recording Academy 
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August 28. 2012 

Congressman Greg Walden 
2182 Rayburn House Office Building 

Washington, DC 20515 

Re: House Subcommittee on Communications and Technology hearing "The Future of Audio" 


Oear Mr. Walden: 

Thank you for the opportunity to appear at the House Subcommittee on Communications and 
Technology hearing entitled "The Future of Audio" on June 6, 2012. in response to your letter of August 
14. 2012. and pursuant to the format you require, my answer to your question Is as follows; 

1. The member asking the question is the Honorable Anna Eshoo. 

2. The question is: "Record label consolidation has been a continuing trend in the industry - 
from six major labels in 1998 to three if the Universal Music Group/EMI merger is approved by 
the Federal Trade Commission. What do you see as the impact of this merger on the future of 
audio?" 

3. NMPA does not take a position on the impact of the merger, However, NMPA stresses that as 
the Sub-Committee continues to address these issues it is important to note that songwriters 
and publishers receive In royalties for the use of their musical compositions only a small fraction 
of what record labels receive for the use of sound recordings of the same musical composition 
Tliis inequitable treatment should cease, and we hope the Sub-Committee will take this into 
consideration as it continues its investigation of "The Future of Audio." 

Thank you for the opportunity to continue to communicate with Sub-Committee members on this 
important topic. If there are any further questions from the Sub-Committee staff or any member, 
please do not hesitate to contact me. 

" "N 


Regards, \ 

■ 1 



David Israelite 
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Question from The Honorable Anna Eshoo 

Record label consolidation has been a continuing trend in the industry - from six major 
labels in 1998 to three if the Universal Music Group/EMI merger is approved by the 
Federal Trade commission. What do you see as the impact of this merger on the future of 
audio? 

Response by Cary Sherman. Chairman & CEO. RIAA 

As the trade association that represents all of the major labels together, RIAA does not take 
positions on any mergers in which our members may have competing or differing interests. 

What 1 can say, however, is that America's major record labels remain dedicated to investing in 
artists and bringing our consumers the best music whenever, wherever and however they want it. 
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Written Responses for Jeff Smulyan 

“The Future of Audio" Hearing 
Subcommittee on Communications and Technology 
June 6, 2012 


The Honorable Anna Eshoo 

1 . Record label consolidation has been a continuing trend in the industry - from six 
major labels in 1998 to three if the Universal Music Group/EMI merger is 
approved by the Federal Trade Commission. What do you see as the impact of 
this merger on the future of audio? 

From the perspective of radio broadcasters, the specific impact of the impending merger 
on the future of audio is difficult to predict. It seems unlikely that this merger will alter the 
historic symbiotic relationship between radio and the recording industry. Since the 
advent of commercial broadcasting, record labels and performers have benefited from 
the exposure and promotional value of radio airplay, while local radio stations have 
earned revenues from advertisers eager to reach station listeners. The pending merger 
should not fundamentally change this long-standing beneficial relationship. 

I also observe that continuing technological and other marketplace developments will 
likely have greater influence on the future of audio than this one merger. For example, 
as I made clear in my testimony, radio broadcasters are working diligently to become 
accessible to listeners via a wider range of platforms, especially on mobile phones and 
other mobile devices. The development and growth of new platforms for broadcast radio 
and other audio content are factors that truly have the potential to transform the audio 
marketplace. 



175 


Written Responses for Steve Newberry 
“The Future of Audio” Hearing 
Subcommittee on Communications and Technoiogy 
June 6, 2012 


The Honorabie Greg Waiden 

1. Do the newspaper-broadcast cross-ownership, radio-television cross-ownership, 
and local radio ownership limits make sense anymore? The number of full-power 
broadcast radio stations has jumped 23.7 percent since 1996 to more than 
15,000. Sateilite radio offers more than 150 digital channels to more than 20 
million subscribers. Internet radio garners more than 89 million listeners each 
month. A majority of Americans over the age of 12 possess a portable music 
player that lets them take their music wherever they go. With ail this competition, 
why single out broadcasters for restrictions? 

The data cited in your question show that the Federal Communications Commission’s 
(FCC) broadcast-only ownership restrictions do not reflect today’s multichannel, 
muitiplatform marketplace. These limitations distort marketplace competition and place 
local broadcasters at a severe disadvantage. The rules limit broadcasters’ ability to 
respond to market forces, as satellite, cable and Internet-based media outlets proliferate 
and compete for audiences and advertising revenues without comparable restrictions. 

As a result, many broadcast stations struggle to maintain their economic vibrancy and to 
continue providing a high level of service to local communities. Broadcast outlets in 
small markets with more limited advertising potential face a particularly challenging 
economic environment. 

With regard to newspaper/broadcast cross-ownership, radio/television cross- 
ownership, and local radio ownership specifically, these restrictions do not reflect 
marketplace realities. NAB has long argued that the ban on common ownership of a 
daily newspaper and a broadcast station in the same market - unchanged since its 
adoption in 1975 - cannot be justified in today’s highly competitive and diverse digital 
marketplace. NAB agrees that the remaining restrictions on radio/television cross- 
ownership should be eliminated, as the FCC has proposed in its pending quadrennial 
review of the ownership rules. Congress set the existing local radio ownership caps in 
1996 in a much less competitive and diverse audio marketplace, before the emergence 
of satellite radio, online streaming, and iPods and MP3 players. Accordingly, NAB has 
urged the FCC to continue the process begun by Congress of relaxing local radio 
restrictions. 

All of these outmoded restrictions limit the ways broadcasters - and only broadcasters - 
can compete, and hurt local stations’ ability to serve their diverse audiences and local 
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communities. Numerous studies, moreover, have shown that common ownership of 
media outlets in local markets enhances local service, including stations’ news and 
informational programming. For these reasons, outdated restrictions on the ownership 
of local broadcast stations need reform. 


The Honorable Anna Eshoo 

1 . Record label consolidation has been a continuing trend in the industry - from six 
major labels in 1998 to three if the Universal Music Group/EMI merger is 
approved by the Federal Trade Commission. What do you see as the impact of 
this merger on the future of audio? 

The potential effect of the impending Universal Music Group/EMI merger on the future 
of radio broadcasters is difficult to predict. The recording industry is already a classical 
oligopoly, where a small number of firms dominate the revenues of a particular industry. 
Broadcasters have previously expressed to Congress our concern that the 
predominantly foreign ownership of those few major record labels means that monies 
paid to copyright owners of sound recordings (/.e., the labels) flow from American 
businesses to overseas conglomerates. We would hope that the merger would not 
further exacerbate that situation. 

We believe it is unlikely that the merger will affect the fundamental symbiotic 
relationship between radio and the music and recording industries. For decades, 
performers and record labels have profited from the exposure and promotional value 
provided by radio airplay, through the sale of music and related goods and services, 
while local radio stations receive revenues from advertisers that pay for access to 
station listeners. We do not anticipate that the merger would significantly alter this 
mutually beneficial dynamic. 
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Future of Audio Hearing before House Energy and Commerce Subcommittee on Communications and Technology 

June 6. 2012 


Question for the Record from Representative Anna Eshoo for Tim Westeroren of Pandora: 


Record label consolidation has been a continuing trend in the industry- from six major labels in 1998 to three if the 
Universal Music Group/EMi merger is approved by the Federal Trade Commission. What do you see as the impact 
of this merger on the future of audio? 

Westergren response: The general trend of large record label mergers, including the most recent proposed 
consolidation of Universal Music Group and EMI, has many potential negative consequences. But there is one in 
particular that we believe requires the greatest scrutiny, and response. The consolidation of market share brings with 
it a commensurate concentration of market power for the enlarged entitles. That in turn amplifies the potential for 
monopolistic behavior. A central target of major labels over the past ten years has been the compulsory licensing 
system. The existence of a robust compulsory licensing system has been a central driver of innovation in the digital 
music industry. It has been the absolute cornerstone of internet radio, and numerous other new categories that have 
clearly met a strong consumer need, while also providing tremendous value and opportunity for working artists. 
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HENRY A. WAXMAN. CALIFORNIA 
RANKING MEMBER 

ONE HUNDRED TWELFTH CONGRESS 
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COMMITTEE ON ENERGY AND COMMERCE 
2125 Rayburn House Office Building 
Washington, DC 2051&-6n5 

Maiority (202)225-2927 
Minority 1202)225-3641 


August 14, 2012 


Mr. Christopher Guttman-McCabe 
Vice President, Regulatory Affairs 
CTIA - The Wireless Association 
1400 16th Street, N.W., Suite 600 
Washington, D.C. 20036 


Dear Mr. Guttman-McCabe: 

Thank you for appearing at the Subcommittee on Communications and Technology hearing 
entitled “The Future of Audio” on June 6, 2012. 

Pursuant to the Rules of the Committee on Energy and Commerce, the hearing record remains 
open for 10 business days to permit Members to submit additional questions to witnesses, which are 
attached. The format of your responses to these questions should be as follows: (1) the name of the 
Member whose question you are addressing, (2) the complete text of the question you are addressing in 
bold, and (3) your answer to that question in plain text. 

To facilitate the printing of the hearing record, please e-mail your responses, in Word or PDF 
foimat, to Charlotte.Savercool@maii.house.gov by the close of business on Tuesday, August 28, 20 1 2. 


Thank you again for your time and effort preparing and delivering testimony before the 
Subcommittee. 


Sincerely, 



Subcommittee on Communications and Technology 


cc: The Honorable Anna Eshoo, Ranking Member, 

Subcommittee on Communications and Technology 


Attachment 
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Questions from the Hon. Anna Eshoo 

1. Record label consolidation has been a continuing trend in the industry - from six major labels 
in 1998 to three if the Universal Music Group/EMI merger is approved by the Federal Trade 
Commission. What do you see as the impact of this merger on the future of audio? 

CTiA is generally not authorized by its Board of Directors to comment on mergers. Consistent with this 
policy, CTIA does not have a view of how, or if, the UMG/EMI transaction might impact the future of 
audio. 

2. As you're well aware, consumer demand for innovative, data-intensive audio and video 
applications like Netflix, Spotify Premium, and Hulu continues to grow, while at the same time 
wireless carriers are moving away from unlimited data plans. How do we ensure that future 
innovation is not curtailed by the use of data caps? 

While some carriers are shifting away from unlimited data plans, developments in mobile network 
technologies are increasingly giving customers the tools to manage their usage in ways that best fits 
their needs, and combined with new business models across the entire wireless ecosystem, these 
innovations are creating more ways for consumers to access the applications and services they want 
within their budgets. There is synergy between the concurrent innovation cycles in the areas of 
applications, networking technologies, and wireless business models that combine to continually 
improve consumers' mobile broadband experiences - and sustained innovation in each of these 
portions of the wireless ecosystem is vital to the continued evolution of mobile broadband as a whole. 
For example, technologies and business models that allow consumers to temporarily bump up their 
speeds or shift their viewing time could enable a user on a more economical monthly data plan to still 
enjoy high quality video, while new shared data plans allow consumers to more efficiently use their data 
on the devices of their choice. Additionally, some carriers and content providers may experiment with 
two-sided pricing models that could permit the delivery of the content while minimizing the impact on 
customer's data plan. 

Finally, as CTIA has noted repeatedly before the Subcommittee, the best way to avoid the potential 
negative consequences associated with the spectrum crunch is for policymakers to act expeditiously to 
make a substantial tranche of spectrum below 3 gigahertz available for commercial use. We greatly 
appreciate enactment of the spectrum and wireless infrastructure deployment provisions in the Middle 
Class Tax Relief and Job Creation Act and are encouraged that the Federal Spectrum Working Group has 
begun discussions regarding the possible reallocation of bands currently occupied by government users 
for commercial use. Expanding the total amount of spectrum available for licensed commercial use, 
removing barriers to the deployment of new wireless facilities (including not only antennae but also 
fiber for backhaul), and increasing the deployment of Wi-Fi hotspots to facilitate additional off-loading 
of wireless traffic to high-capacity wireline networks should combine to provide end-users with robust 
service that enables them to use the sorts of audio and video applications consumers increasingly 
desire. 



180 


Consumer Electronics Association 


August 28, 2012 


The Honorable Greg Walden 
Chairman 

Subcommittee, Communications and Technology 
2123 Rayburn House Office Building 
Washington, DC 20515 

The Honorable Anna Eshoo 
Ranking Member 

Subcommittee, Communications and Technology 
2123 Rayburn House Office Building 
Washington. DC 20515 

Dear Cltairman Walden and Ranking Member Eshoo. 

On behalf of the Consumer Electronics Association (CEA), thank you the opportunity to testify 
before the Subcommittee on the future of audio. Below please find our response to questions for the 
record, 

Oue.stions from Ranking Member Anna Eshoo 

Record label consolidation has been a continuing trend in the industry - from .six major labels 
in 1998 to three if the Universal Music Group/EMl merger is approved by the Federal Trade 
Commission. What do you sec as the impact of this merger on the future of audio? 

We do not object to consolidation, and understand that the record labels must be allowed to enter 
business arrangements in response to new economic and technological factors. However, irrespective 
of consolidation, we believe that the most effective approach by the labels is to aggressively and 
transparently license their music while supporting new delivery services. 

Such an approach would help create a dynamic ecosystem for digital music while benefitting 
musicians, music fans, and the major labels. Innovation and a commitment to offering an array of 
legal and compelling music experiences - new services, higher quality digital files, etc. - is the best 
response to unauthorized dovvnioading and other challenges facing the music industry. 

One positive development has been the recent mass-market emergence of internet radio. Companies 
like Pandora have built a loyal fan base of millions of listeners while paying royalties to artists and 
creators. However, internet radio is clearly a category where federal policy has hampered innovation. 
Currently, Internel radio streamers are required to pay significantly more in royalties than their 
competitor music services such as cable, satellite and broadcast radio. This disproportionate royalty 
burden and the resulting marketplace disadvantage have understandably slowed tire growth of this 
medium. A more equitable royalty standard would drive greater competition and greater investment 
in innovation that would ultimately benefit consumers, musical artists, and the consumer electronics 
industry. 
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Your member companies are developing products that give consumers increasing choice when 
it comes to how and where they listen to their favorite audio. On such advancement is the 
ability to access their personally-owned music across multiple devices. Do you see any barriers 
to further innovation in this space? 

Over the last ten years, advances in technology have dramatically changed the way we enjoy music. 
Today, more people have access to music in more places than ever before, thanks in large part to 
millions of Internet-enabled devices that deliver music to consumers everywhere. 

The resulting ability to enjoy content over a range of playback devices is helpful for both content and 
hardware manufacturers. When consumers can enjoy content at any time of the day - at home, at 
their desk, or on the go - appetite for new devices and content increases. 

In the past, innovation across multiple devices and platforms has been limited by digital rights 
management (DRM) technology which limited playback to a subset of devices. Thankfully, content 
and service providers are slowly moving away from restrictive DRM as they recognize that enabling 
cross-platform use increases the desirability (and sales) of content. 

While Americans are increasingly able to enjoy their digital music over a variety of devices, some 
legacy industries urge that this dynamic ecosystem be constrained by design requirements or 
mandates (for example, a requirement that digital smart phones include analog radio receivers). We 
urge Congress to reject these ill-considered requests. 

Instead, Congress should simply let innovation move forward. The result will be more new content, 
more innovative devices and a continuation of America’s leadership in the music and technology 
sectors. 

Thank you for your time and consideration. Please let me know if you have any further questions. 


Sincerely, 



Gary Shapiro 

President & CEO 

Consumer Electronics Association 

cc: Members, Subcommittee on Communications and Technology 
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